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FORGERY INSURANCE 


insurance policy protecting bank against loss through the 
forged promissory note does not protect the bank 
against loss resulting from loan which makes note bearing 
forged signature. 

The authority for this the Court Appeals Ohio re- 
decided case, Central National Bank Bennett, 169 
Rep. 707. 

The facts this case show that one Bennett borrowed money from 
the plaintiff bank the security two promissory notes, each bearing 
his signature and the purported signature his wife. the time 
the notes matured, Bennett had disappeared and developed that the 
signatures his wife the notes were forgeries. 

the time this transaction the plaintiff bank held policy 
issued the defendant Aetna Casualty Surety Company which con- 
tained the following provision: ‘‘The Aetna Casualty and Surety Com- 
pany does hereby agree indemnify the Central National 
Bank Portsmouth, Ohio, against direct loss, not exceeding 
the sum ten thousand dollars, which may sustained through the 
payment the insured bank, after the date hereof, any 
promissory note payable the insured bank, and upon which 
there shall have been forged the maker thereof 
the signature depositor that any person whose signature such 
depositor has instructed the insured bank recognize. 

stated above the court held that this provision, protecting against 
loss due the forged note, did not protect the bank 
the situation here presented, which appeared that the loss was 

The average person reading the above-quoted provision the policy 
might pardoned for thinking that would protect against any 
transaction which involved the transfer money the bank and the 
taking promissory note, provided such note turned out 
forgery. 

The law, however, intolerant such heedless and loose con- 
structions. ‘‘Payment’’ the note means the transfer money from 
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the party liable the note holder such way work 
discharge the note. does not mean the taking note security 
for money advanced. 

The following paragraphs are quoted from the court’s opinion: 


The sole question determined this court whether the 
transaction between the bank and Bennett came within the terms 
the contract the bank with the surety company. This depends upon 
the interpretation word the policy. The plaintiff 
transfer property from one The defendant asserts 
that meaning determined harmony with the pro- 
visions the Negotiable Instruments Law; that used its 
technical sense. 

words contract one the established rules 
that all words are taken their ordinary and popular sense, 
unless there something show that they are used different 
sense. Mansfield Sundusky City Rd. Co. John Veeder Co., 
Ohio, 385; New Amsterdam Casualty Co. Johnson Adm’x, 
Ohio St. 155, 157, 158, 110 475, 1916B, 1018. What 
then the meaning ‘‘payment’’ the ordinary and popular sense? 
Webster’s New International Dictionary defined act 
paying, giving compensation; the discharge debt obliga- 

Counsel for the plaintiff error have cited number cases which 
say that payment the delivery money other agreed medium 
the debtor the creditor, that the fulfillment promise. 
Oneida County Tibbits, 125 Wis. 102 897; Moore Dawson 
Highway Engineering Construction Co., 196 142, 144 
692; Corpus Juris 585. Before this meaning can applied, 
necessary analyze the transaction between Bennett and the bank. 
the case loan bank contemplated the parties that 
there mutual simultaneous transfer; the lender gives the money 
and the borrower gives the note. When the bank gave the 
money Bennett was not paying the note, but was merely loaning 
him the money, which promised repay executing and deliver- 
ing the note. common knowledge that the general meaning the 
phrase note’’ the payment money the maker 
the holder. Transfers money prior such payment are re- 
ferred ‘‘loans,’’ ‘‘payments for note.’’ 

There another rule must considered and 
which settles the question here dispute. Unless contrary inten- 
tion clearly expressed, term phrase which technical mean- 
ing the business which the contract refers will interpreted 
according that meaning. Cincinnati Ins. Co. Duffield, Ohio 
St. 200, Am. Dec. 339; Thomas Matthews, Ohio St. 32, 56, 

The contract insurance between the bank and the surety com- 
pany deals entirely with banking practice and custom. Its purpose 
save the bank harmless specified cases arising the course 
banking business. Ohio the Uniform Negotiable Instruments Act 
(sections 8106 8302, General Code) has codified the law regard 
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commercial paper. Banks this state conform with its provisions 
dealing with drafts, notes, and other negotiable instruments. This 
law has been adopted most the states the Union, and gen- 
erally regarded with deference the few states which have not en- 
acted into statutory law. The Aetna Casualty Surety Company 
Connecticut corporation and that state has adopted the Uniform 
Negotiable Instruments Law. 

Taking into consideration the provisions the Negotiable Instru- 
ments Law clear that the custom merchants referring 
contemplates the transfer money from one bound upon 
the instrument the holder. Sections 8175 8184, General Code. 
‘‘Payment’’ referred the Negotiable Instruments Law 
used there indicate such transfer money works discharge 
the instrument, liability upon it. Sections 8224 8226. 
General Code. 

this case must conclude that there was transfer loan 
money Bennett the bank, but there was payment the note. 
This transaction created rights upon the instrument, and did not 
transfer discharge them. Bennett was never creditor upon the 
instrument; its terms know that was debtor upon it. 
was primarily bound, and the only person bound, it. clear that 
the payment for the note the bank was not payment the note 
the policy. 


DEPOSIT BANKRUPT ESTATE FUNDS TRUSTEE’S 
PERSONAL ACCOUNT 


bank which permits trustee bankruptcy, other fiduciary, 
deposit trust funds his personal account will not responsible 
the event that the depositor withdraws the funds and converts them 
his own use, provided the bank has notice the fact the 
fiduciary’s wrongful diversion the money and does not participate 
the diversion, permitting the fiduciary pay his individual 
debt the bank out the trust funds. 

The authorities are not unanimous this point. This question, 
here raised, was presented this case for the first time Minnesota 
and the rule above expressed. now the law that state. was 
decided the Supreme Court the case Rodgers Bankers’ Na- 
tional Bank, 229 Rep. 90. 

this one Henderson was the trustee two 
corporations, namely the Butterfly Confectionery Company and the 
Radio Sporting Goods Supply Company. While acting such 
trustee deposited his personal checking account five checks which 
represented funds belonging estates and subsequently withdrew and 
misappropriated the money. 

Two these checks showed upon their faces that was the trustee 
the funds. The checks did not, however, disclose the bankrupt es- 
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tate which the funds belonged. Two the checks were indorsed 
manner indicating that held them trustee bankruptcy. The 
last and fifth check carried its face the memorandum ‘‘Bal. 

Apparently Henderson was removed trustee and new trustee 
was substituted his place. This action was brought the new 
trustee against the bank which the checks were deposited recover 
their amount. The trial court decided favor the plaintiff; but, 
appeal, the Supreme Court reversed the lower court and held that the 
bank was not liable. 

The following paragraphs, quoted from the opinion Judge Wil- 
son, indicate clear understanding the problem with which bank 
faced when one its depositors offers for deposit his personal 
account checks which represent trust funds: 


There much authority for and against liability bank for the 
proceeds deposits fiduciary his trust funds his personal 
account and the dissipation thereof. The authorities which impose 
liability upon the theory that the bank, being charged with con- 
structive notice from the form the checks deposited plus the deposit 
thereof the personal account, assists affording the fiduciary 
the machinery which misappropriates the proceeds and without 
securing adequate assurance the propriety the conduct the 
fiduciary. 

seems illogical and inexpedient say that there distinction 
between such deposit when made trustee and one made 
agent. One the recent cases supporting plaintiff’s theory, which 
many cases are cited, McIntosh Detroit Savings Bank, 247 Mich. 
10, 225 628 (Numerous other decisions are here cited.) 

all agree that one who knowingly assists fiduciary breach 
duty assumes liability. true that the bank aided Henderson 
collecting the proceeds the checks. The vital question whether 
the form the checks should construed, connection with the 
deposit thereof the fiduciary’s personal account, imparting the 
bank notice his wrongdoing essential liability the part the 
bank. This open question with us. The authorities disagree. 
The question must determined relation the general security 
and the public welfare. Banks are effect fiscal agents the gov- 
ernment. They are essential the business interests our state. 
They operate under government supervision. The public has keen 
interest their successful operation and their facilities for public 
service. They aim afford the place for the safekeeping 
one’s money. While regulation must and strict and exacting, 
unreasonable and unjust rules inconsistent with the efficient and safe 
the bank are not imposed. Having this mind, 
believe that reason and principle lead the adoption the rule 
nonliability. 

The trustee may deposit fiduciary funds his personal account 
without subjecting himself liability, Cornet Cornet, 269 Mo. 298, 
190 333; Sagone Mackey, 225 594, 122 621; which 
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comes only when the funds are lost, Matter Estate Arguello, 
ought not held responsible for the money being checked out for 
illegal purposes, unless knows some special transaction has 
good reason believe that misappropriation the money being 
made. State rel. Davis Farmers’ Merchants’ Bank, 112 Neb. 
840, 201 897. Under some circumstances, when accompanied 
the intention such depositing may conversion. But such deposit- 
ing the funds alone for right purposes may innocent and con- 
sistent with honesty and just dealing. Presumably the depositor 
acts. such situation the bank should not required attribute 
unlawful intention him. United States Fidelity, ete., Co. 
First Nat. Bank, Cal. App. 437, 440, 123 352, 353; Goodwin 
American Nat. Bank, Conn. 550, 566; Brookhouse Union Pub. 
Am. St. Rep. 623, Ann. Cas. 675; Fidelity, ete., Co. 
Home Bank, Va. 665, 668, 109, 110; Bischoff 
Yorkville Bank, 218 106, 112 759, 1916F, 1059. 
cannot agree the contention that when one deposits funds his 
personal bank account must regarded equivalent declara- 
tion intent devote them his personal ends. 

All authorities seem agree that the trustee cashed the check 
over the counter and misappropriated the money, liability the bank 
would not follow. Rundlett Midland Nat. Bank Trust Co., 168 
Minn. 434, 210 630; Commercial Sav. Bank Trust Co. Nat. 
Surety Co. (C. A.) 294 261; State Chicago Bonding Surety 
Co., 279 Mo. 535, 215 20; State Farmers’ Merchants’ Bank, 
112 Neb. 840, 201 897; Island Belt Co. Cafe, 
103 Wash. 263, 174 19. they may safely pay him the cash, there 
little reason justify refusal give him deposit credit. 
may concededly cash the check the drawee bank and deposit the 
cash his own bank without imposing liability upon for his breach 
duty. deposit the check for collection his own bank 
shorter and more modern business-like method accomplishing the 
same end (the propriety which not consider) and see 
good reason, all things considered, for saying that that imposes 
greater liability the bank. Some authorities sustain our view 
this particular. United States Fid., Co. First Nat. Bank, 
Cal. App. 437, 123 352; Gate City Bldg. Loan Ass’n Nat. Bank 
Am. St. Rep. 633; Safe-Dep. Trust Co. Diamond Nat. Bank, 194 
334, 1064; United States Fid., Co. Home Bank, 
Va. 665, 668, 109. this point conversion has been 
facilitated. Henderson was indorsee the checks with power collect 
them. His power was neither increased nor diminished the form 
the deposit. held the legal title the check whether subject 
trust free from one. The trust and confidence imposed the 
fiduciary that extended him the one creating the trust 
agency. not the bank. 

Another reason that assists reaching our conclusion that 
this policy embraced the national conference commissioners 
uniform state laws section the Uniform Fiduciaries Act 
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which has been adopted several states, including Colorado, Idaho, 
Louisiana, Nevada, New Mexico, North Carolina, Pennsylvania, Utah, 
and Wisconsin. Uniform Laws Annotated (Supp. 1928) 107. 

also find support for nonliability from the rule that pur- 
chaser good faith trust property from trustee having authority 
sell relieved responsibility for unknown breaches trust 
the part the trustee. Santa Marina Co. Canadian Bank Com- 
merce (C. A.) 254 391, 394; Batchelder Cent. Nat. Bank, 
188 Mass. 25, 1024; Mercantile Nat. Bank Parsons, 
Minn. 56, 825, Am. St. Rep. 299. 

Granting that the rule liability tends prevent losses the 
good resulting therefrom not commensurate with the hardship in- 
volved incident (1) the necessary examination items offered for 
deposit, (2) the necessary inquiry, sometimes offensive, often pro- 
ductive discord, and many times necessarily unproductive the 
desired results and (3) the imposition considerable expense upon 
the bank watch for the wrongdoing persons outside its own 
organization, which expense, theoretically, passed the public 
composing its patrons. may that such rule would necessitate 
employees greater learning and ability—certainly demanding those 
capable exacting duty commensurate with the responsibility 
involved. Obviously the receiving teller, under the rule liability 
must one able inoffensively question the depositing customer 
his authority what offering do. But may the bank 
safely accept the fiduciary’s assurances his authority? think 
not. not, why ask for them? But those who differ with say that 
presumed tell the truth. Jeffray Towar, Eq. 530, 
182. Others say that the inquiry should made some one 
who has motive misrepresent the facts. Cyc. 564; Jonathan 
Mills Mfg. Co. Whitehurst (C. A.) 496. But see Mer- 
Nat. Bank Parsons, Minn. 56, 825, Am. St. 
Rep. 299. Prof. Scott, Harv. Law Rev. 468, says: ‘‘Such 
inquiry would naturally regarded depositor officious and 
insulting, and most cases the depositor were fact acting 
wrongfully, his answers would false and avail preventing 
breach seems that where the rule adopted the bank 
cannot accept the fiduciary’s assurance faithful conduct. United 
States Fidelity, Co. People’s Bank, 127 Tenn. 720, 157 
414. any event, the speedy inquiry can only crudely and super- 
ficially made one with doubtful ability therefor. When the fidu- 
ciary trustee estate, the bank cannot make effectual 
inquiry the principal who even agency frequently 
far away. But where the rule favors liability has been enforced 
where the principal’s name has not appeared upon the paper offered 
for deposit. Taylor Harris’ Adm’r, 164 Ky. 654, 176 168; 
Mitchell First Nat. Bank, 203 Ky. 770, 263 15; Bank 
Hickory 102 Miss 857, So. United States Fid., 
Co. People’s Bank, 127 Tenn. 720, 157 414. Under 
such rule the only safe course would for the bank simply 
refuse all such items. This would very arbitrary rule 
institution which supposed render service step with 
commercial and financial development. would better say 
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that any service, which the bank may reasonably and safely give, 
must give. expected all. may also noted that situations 
may arise where the fiduciary the sale officer authorized indorse 
and payment must made upon his signature even 
Ordinarily the customer should the one decide whether wishes 
disclose his business secrets the banker who might find tempta- 
tion because similar knowledge extracted pressure from other 
Let the banker run the bank. That quite sufficient. 
that held strict account. impossible for him 
adequately guard against liability under the rule. The rule 
liability not practicable. The banker cannot expected 
exercise the same vigilance transactions wherein has pecuniary 
interest where has. City Newburyport First Nat. Bank, 
216 Mass. 304, 103 782; Allen Puritan Trust Co., 211 Mass. 

There was time when the business the fiduciary was small. 
Now tremendous. Agents, partners, corporations, trustees, 
representatives estates, public officials, all mark the immense im- 
portance and volume business with opportunities for dishonesty 
which some will yield. But those who have direct interest should 
the responsibility from which they may protect themselves 
from loss insurance otherwise. Those for whom the fiduciary 
acts should find their protection his financial worth, integrity, 
his bond. The insurer may protect itself joint control. case 
this character must always keep mind that the bank 
way enriched, that did not select the fiduciary cause him 
selected, and giving character service that ought not 
charged with the peril such liability. the very nature the 
transaction the liability does not belong the bank. out 
the conduct the bank which sought attach 

bank liable for the loss trust funds deposited with 
the name the trustee when having actual knowledge the character 
thereof, acts bad faith conniving with the fiduciary. 
also liable receives for itself such funds from the trustee under 
charging with constructive knowledge their trust 
character. also liable receives and retains such funds without 
notice knowledge their true character, unless has changed 
its position that has acquired equities equal superior 
rights the owner. Duties fiduciaries should strict and 
exacting, and third persons who knowingly participate breach 
their obligations must answer therefor. going too far, how- 
ever, say that the third person, here the bank, must supervise the 
conduct the fiduciary chosen for his integrity some one else, 
and impose liability for failure so. answer the vital 
question the negative. 


was further held this case that General Order bank- 
and sections and 47a(3) the Bankruptey Act (11 USCA 
101 and requiring trustees bankruptey deposit 
money received them designated depositaries, not operate 
impose liability bank the here recited. 
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DISCHARGED BANK OFFICER ENTITLED COMPENSA- 
TION FOR BALANCE TERM 


general rule, when national bank officer appointed 
elected for one year for some other specified term and discharged 
during the term, will not entitled collect compensation for 
the balance the term, even though discharged without cause and 
even though there by-law providing that the officer shall elected 
appointed for year each annual meeting the board di- 
rectors. 

This because section 5136 the United States Revised Statutes 
(12 USCA 24). This statute provides follows: 


Corporate Powers Associations. Upon duly making and filing 
articles association and organization certificate national bank- 
ing association shall become, from the date the execution its 
organization certificate, body corporate, and such, and the 
name designated the organization certificate, shall have power— 

Fifth. elect appoint directors, and its board di- 
rectors appoint president, vice-president, cashier, and other officers, 
define their duties, require bonds them and fix the penalty thereof, 


dismiss such officers any them pleasure, and appoint others 
fill their places. 


The rule above-stated concerning the dismissal national bank 
officer has been applied number decisions, among which may 
mentioned First National Bank Miller, Georgia Appeals 441, 
Rep. 402. recent decision the New York Supreme Court, 
Copeland Melrose National Bank, 238 Supp. 178, holds that, 
spite the Federal statute, national bank may appoint officer 
for specified period time and provide the contract that, the 
event the officer’s dismissal during the term his contract, 
shall entitled the compensation provided for the for 
the balance the term, way liquidated damages. 

this case appeared that the defendant bank employed the 
plaintiff fourth vice-president for period three years 
salary $8,000 per year, the contract containing the following pro- 
vision among others: ‘‘Fifth. The term this contract shall for 
three years from the day May, 1926, but the event that this 
contract terminated the employer prior the expiry date 
thereof, then the employer shall pay the vice-president liquidated 
damages sum equal the total compensation which would receive 
under this agreement for the unexpired period 

The plaintiff worked with the bank under this contract for about 
fourteen months and the end that time was discharged. 

The court denied the defendant’s motion dismiss the complaint, 
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holding effect, that the plaintiff could prove the facts alleged 
with regard the contract, was entitled recover compensation 
the rate $8,000 per year for the balance the term. contract 
this kind, seems, valid because the bank reserves the right 
dismiss the officer and the contract therefore not conflict with the 
statute. the opinion the court said: 


the contention the defendant that the provisions the con- 
tract for three years employment limit the powers the directors 
remove the plaintiff and are violation the quoted subdivision 
the above mentioned sections the revised statutes, and that the 
contract sued upon for that reason void ultra vires. The de- 
fendant’s first point that the discharge the plaintiff must pre- 
sumed have been pursuant resolution the board directors 
the defendant bank, and the plaintiff’s third point that the defend- 
ant not estopped deny its power contract with the plaintiff 
and/or plead that its contract was ultra vires may conceded, but 
are immaterial this application. the second point the contract 
not violation section 5136 the United States Revised Statutes 
(12 USCA 24), more especially paragraph fifth thereof reserves 
the right the board directors the defendant terminate the 
employment pleasure and without cause. Rankin Tygard (C. 
A.) 198 795-799. 

The rule well settled that subsisting laws the time and 
place the making contract, and where performed, 
enter into and form part it. Trustees the Freeholders Com- 
monalty Town Brookhaven Smith, App. Div. 212, 
646. There nothing the contract inconsistent with the defend- 
ant’s right under the United States Revised Statutes remove the 
plaintiff its pleasure, and the provision for compensation the 
plaintiff the event such termination, however improvident, does 
not void the contract the right the board directors 
act. 


holding invalid under section 5136 the Revised Statutes 
national bank by-law which provided that the cashier should 
elected January each year and should hold office ‘‘for one year 
and until his should elected and qualified’’ Westervelt 
Mohrenstecher, Fed. Rep. 118. 

this which was decision the United States Court 
Appeals, the action was brought bond. The bond was 
given the time the cashier’s first appointment and ran ‘‘for and 
during all the time shall hold the said January sev- 
eral years thereafter the cashier was reappointed. After the comple- 
tion his first year office misappropriated money and 
legal loans. familiar law that, where the term office which 
the officer elected fixed law, the liability the bondsmen will 
limited the current term unless they expressly agree continue 
liable after its expiration. 
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The bondsmen this that, since the by-law above 
referred to, provided for the election the cashier annually, they 
were not liable for acts committed him after the expiration the 
first year. stated, the court held that the by-law was rendered 
nugatory the statute, saying: 


How could the by-laws this bank repeal modify the act 
Congress and the articles association under which they were en- 
acted? The act Congress expressly fixed the tenure office the 
this bank. expressly provided that the board directors 
might dismiss the cashier and certain other officers ‘‘or any them 
pleasure and appoint others fill their Observa- 
tion and experience alike teach that essential the ‘safety and 
prosperity banking institutions that the active officers whose in- 
tegrity and discretion the moneys and property the bank and its 
customers are intrusted, immediately removed whenever the sus- 
picion faithlessness negligence attaches them. Na- 
tional banks are creatures the act Congress. Under familiar prin- 
ciples they have powers beyond those expressly granted and those 
fairly incidental thereto. follows from this principle that, since the 
act Congress expressly provides that the cashiers national banks 
should hold their offices subject the pleasure the board di- 
rectors, neither the bank nor its board can make time contracts ap- 
pointments violation that provision. 


similar conclusion was reached the Supreme Court New 
York the case Stevens Orton, Rep. 538. 


PURCHASE STOCK STATE BANK 


Section 106 the New York Banking Law authorizes state banks 
purchase certain specified classes stock. The Court Appeals 
New York recent case points out that state bank may under 
certain circumstances authorized purchase stocks not specified 
section 106, virtue subdivision that section, which gives 
state bank all such incidental powers shall necessary 
the business banking. The Court Appeals gives 
example under which bank might have the right 
purchase stocks not specified the statute case which bank 
might required replace stocks left with for safekeeping and 
thereafter lost improperly disposed of. 

which the purchase stock state bank considered 
Dyer Broadway Central Bank. was decided the Court 
Appeals January 1930, and the decision was reported the 
New York Law Journal January 27th. 

The plaintiffs this case are stockbrokers engaged business 
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the city New York. They alleged that they purchased, the 
request the defendant bank and reliance upon its promise pay 
therefor, certain stocks, that the plaintiffs delivered some the 
stocks the defendant and received payment therefor, and that the 
defendant refysed accept and pay for the balance the stocks. 
The complaint was dismissed the Special Term the Supreme 
Court and the order dismissing the complaint was affirmed the 
Appellate Division the Supreme Court the ground that the 
complaint did not state facts sufficient constitute cause action. 
The basis the decision was that the complaint upon its face stated 
illegal and void transaction, contravention the statutes 
governing banking corporations. 

The Court Appeals reversed the judgment the Appellate 
Division and that the Special Term, the ground that all con- 
tracts made bank for the purchase stocks are not necessarily 
unenforceable and that therefore the complaint this case did not 
set forth transaction. 

the opinion the Court Appeals wrote follows: 


The question for determination this court, stated the 
learned counsel for the appellant (plaintiff), ‘‘May bank 
this state ever, under any circumstances, order the purchase com- 
mon stock from stock exchange house, rendering itself liable 
principal its brokers for the purchase 

Upon motion dismiss complaint upon the ground that 
does not state facts sufficient constitute cause action ‘‘every 
intendment and fair inference favor the pleading’’ (Madole 
Gavin, 215 App. Div. 299; Marie Garrison, Y., 14, 23). 
any aspect upon the facts stated the plaintiff entitled 
recovery the motion shouid denied. 

The position the respondent (defendant) that the 
herein discloses absolutely and undisputably that the transaction 
not only ultra vires but illegal and void, contravention public 
policy and the statutes the state governing banking corporations. 

well known that many depositors banks deal directly with 
their banks making purchases stocks the stock exchange. 
fact, matter common knowledge and has been recog- 
nized this court (Central Nat. Bank White, 139 Y., 631; 
Marchant Moore, 150 Y., 209, 215). far are advised 
the superintendent banks this state has never raised any objec- 
tion that extensive practice. determining this case should 
not close our minds the well-known fact that the banki ngbusienss 
this country has developed rapidly during the last few years 
meet the evergrowing demands business. Banks necessitate 
have been required extend their functions and perform services 
formerly foreign the banking business. Courts have taken 
nizance that fact passing upon cases involving questions 
banking law (Am. Surety Co. Philippine Nat. Bank, 245 Y., 116, 
are not called upon decide whether state bank can 
legally for its own account purchase and hold common stocks 
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permanent investment its That question not present 
this appeal. Undoubtedly there express provision the 
statute authorizing state bank purchase certificates stock 
except the particular stocks specified the statutes (Banking Law, 
106, subdivs. and Cons. Laws, chap. 2). 

The position the respondent that the enumeration the 
statute specified powers prohibits the exercise all other powers 
and functions, and that contract involving the exercise any 
power function not expressly conferred upon bank statute 
necessarily illegal and unenforcible. The public policy the state, 
expressed statutes and judicial decisions, has treated banking 
business involving elements trust and confidence. The state has 
limited the field activities banks and prescribed limitations upon 
the nature their investments endeavor make them and keep 
them financially safe and sound. Courts should zealous main- 
tain the standards safety which have been demonstrated 
essential for the continued safety such institutions. the other 
hand, should exercised not cripple them and break down 
their usefulness narrow and unreasonable construction the 
statutes which will result unwisely limiting their usefulness the 
transaction business under modern conditions (Whiting Hudson 
Trust Co., 234 Y., 394, 406). 

Section 106 the Banking Law defines the general powers 
banks, which are ‘‘in addition the powers conferred the General 
and Corporation Laws.’’ Subdivision grants banks the 
power loaning ‘‘money real personal security’’: also ‘‘all 
such incidental powers shall necessary carry the business 
deposit for safekeeping and other valuable securities. 
Section 13, subdivision the General Corporation Law (Cons. 
Laws, chap 23) provides: ‘‘A corporation shall not possess exercise 
any powers unless given law, necessary the powers 
Under the express provisions the statute bank may lawfully re- 
ceive certificates stock from its customers for safekeeping. 
may also receive certificates stock collateral loans. Under 
conditions may quite necessary for bank replace 
stock which has been lost improperly disposed of. Under 
such circumstances seems clear that the bank would authorized 
contract for the purchase stocks replace those lost disposed 
of. The power make such contract would among the ‘‘inci- 
Doubtless other illustrations the right bank make valid 
purchase stocks could given. These are sufficient for 
the purpose conveying our view that not all contracts made 
bank for the purchase stocks are necessarily unenforcible. 

Whether such contract enforcible must depend upon the facts 
and circumstances under which the made. cannot 
determined upon motion dismiss complaint. 

The learned counsel for the respondent has cited cases the 
federal courts sustain his contention that all contracts banks 
purchase stock are void. Those cases were decided under the 
doctrine ultra vires all its severity enforced the Federal 
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courts. Under the rule followed the federal courts ultra vires 
eontract void, not merely voidable. This court has adopted more 
liberal rule, holding that not all ultra vires contracts are void, but 
that some are voidable only, and that corporation which seeks 
avoid such contract must plead the facts entitling 
(American Surety Co. Philippine Nat. Bank, supra; Appleton 
Citizens’ Central Nat. Bank, 190 Y., 417; Gordon Malting Co. 
Bartels Brewing Co., 206 Y., 528). 

The respondent relies upon thé following cases this state 
sustain its contention that the complaint herein disclosed upon its 
face void and illegal agreement: Pratt Short (79 Y., 437, 440) 
Nassau Bank Jones (95 Y., 115); Gause Commonwealth 
Trust Co. (196 Y., Jemison Citizens’ Sav. Bank (122 
Y., 185) People rel. Peabody, Houghteling Co. Goldfogle (213 
App. Div., 710, 242 Y., 543). None those cases arose 
upon demurrer motion dismiss complaint upon the ground 
that did not state facts sufficient constitute cause action. 
That question was not considered any those cases, and they 
not sustain the respondent’s contention. The Jemison case decided 
that the defendant, savings bank, upon the facts elicited the 
trial could not lawfully enter into speculative contract for short 
sale cotton futures upon margin held for the bank’s account, 
the bank the contract becoming the broker’s debtor. That far 
from holding that the complaint herein does not, under any 
stances, state valid cause action. 


RULE REQUIRING PROMPT PRESENTMENT CHECK DOES 
NOT APPLY RAILROAD COMPANIES 


Individuals and ordinary private corporations are required 
present checks received them the banks which they are 
drawn promptly. The penalty for failure this respect that 
the drawer check will released from liability the holder 
delays presentment beyond what the law holds reasonable 
time and the drawee bank fails meanwhile. 

This rule, however, does not apply railroad companies engaged 
interstate commerce. The reason that the Interstate Commerce 
Commission has adopted ruling, known Conference Ruling 207, 
dated September 15, 1906, which provides that only money 
received railroad company engaged interstate commerce 
payment for transportation either passengers property. The 
rule question reads 


207. Payment for Transportation.—Nothing but money can 
lawfully received accepted payment for transportation subject 
the act, whether passengers property, for any service 
connection therewith, being the opinion the Commission that the 
prohibition against charging collecting greater less different 
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compensation than the established rates fare effect the time, 
precludes the acceptance service, property, other payment 
lieu the amount money specified the published schedules. 


the opinion the court said: 


265, cited the trial court, the declaration found the third 
syllabus, ‘‘the statute means that transportation shall paid for 
all alike and only and the exhaustive opinion the 
court justifies and settles the conclusion. 

the case Eggleston Plowman (S. D., 207 981), also 
cited the trial court, appeared that taxpayer had delivered 
draft the county treasurer payment taxes. The county 
treasurer held the same for three weeks and until after the bank had 
failed. The statute the state forbade the payment taxes any- 
thing but money, and the court said: 

the usual rule, the absence express agreement other- 
wise, that payment draft check conditional payment only, 
ripening into absolute payment when the draft check fact 
paid. These propositions are conceded appellant, but under- 
takes apply the defendant public official the same rule that 
would obtain between private individuals, and maintain that the 
draft, although conditional payment only when offered, yet, having 
been retained the defendant instead being refused and returned, 
defendant’s want diligence presenting for payment operates 
extinguish plaintiff’s obligation. 

are the opinion that this rule, applicable between private 
individuals, cannot govern between individual, whose duty 
under the law pay his taxes and pay them money, and 
officer, whose duty collect the taxes and collect them 


Banking 
this department are published each month all the important decisions 


the Federal and State Courts, involving questions pertaining 
the law banking and negotiable instruments 


CERTIFICATION MISTAKE 


President and Directors Manhattan Co. Tunick, New York Su- 
preme Court, 237 Supp. 230 


The plaintiff bank certified checks the request the payee, 
through error, the checks being drawn against funds and the 
drawer having previously stopped payment. The payee was aware, 
the time the certification, that payment had been stopped but 
did not mention the certifying officer. After the checks were 
certified the payee indorsed and transferred them another party 
for value. the bank paid the amount the checks the 
transferee, took them and brought this action against the payee. 
was held that the plaintiff was not entitled recover. The mere 
omission the defendant inform the bank that knew the 
stop payment order did not itself constitute fraud. 


Action the president and directors the Manhattan Company 
against William Tunick. motion dismiss complaint for in- 
sufficiency. Motion granted with leave amend. 

Rushmore, Bisbee Stern, New York City, for plaintiff. 
Benjamin Tunick, Mt. Vernon, for defendant. 


SHERMAN, J.—A depositor plaintiff bank drew April, 1929, 
three checks which, after indorsement the payees and others, came 
into the possession defendant. These checks were postdated 
June 19, 1929. While the checks were the possession defendant, 
about May 10, 1929, the drawers directed plaintiff not pay 
the checks but dishonor them upon presentation. Such instruction 
remains unrevoked. the following day defendant was notified 
the existence this stop payment order. Defendant, nevertheless, 
after the lapse nearly days, presented the checks the plaintiff 
bank, June 10, 1929, and requested certification, without informing 
the bank that had received such notification. Although the bank 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) §217. 


261 


262 THE BANKING LAW JOURNAL 


had been directed not pay the checks, and, furthermore, the drawers 
the checks had funds deposit with the bank, nevertheless, 
mistake, the checks were certified. Defendant thereupon indorsed and 
delivered the certified checks for value Jacobs Co., which be- 
came the owner the checks. The checks were thereupon indorsed 
Jacobs Co. and presented Jacobs Co. for payment 
plaintiff, about June 11, 1929. Plaintiff refused pay the checks 
the ground that the certifications were the result mistake and 
notified defendant and Jacobs Co. that the payment the checks 
had been stopped, that the certifications had been made error, and 
that because such mistake plaintiff canceled the certifications. 
the time the presentation the checks for payment, the checks were 
duly protested for nonpayment, which due notice was given each 
the indorsers, including the defendant and the makers, who were 
also notified plaintiff that the certifications the checks had been 
revoked and plaintiff because the aforesaid mistake; 
thereafter Jacobs Co. delivered the checks plaintiff upon pay- 
ment the amount the checks, with interest and protest fees; the 
payment was not intended discharge the checks but was made 
relieve plaintiff ‘‘from apprehended liability’’ Jacobs Co. 
and for the purpose ‘‘holding the checks existing 
Thereby plaintiff became and has remained the owner the checks. 

The foregoing facts are averred the complaint, which attacked 
for insufficiency; they are regarded upon this motion all 
respects true. 

valid certification bank guarantees the drawer’s signature, 
represents that has funds the drawer its possession sufficient 
meet the check, and engages that the funds should not withdrawn 
from the drawer the prejudice any bona fide holder the 
check. Clews Bank New York Nat. Banking Ass’n, 
418, Am. Rep. 303. Such certification creates legal obligation 
upon the part the bank without regard the condition the de- 
positor’s account. People St. Nicholas Bank, Hun, 159, 
holder released where the holder the check causes certified. 
Negotiable Instruments Law, 324. the other hand, where the cer- 
tification has been made mistake, bank acting promptly may re- 
voke it, long the holder has lost nothing nor changed his position 
reliance thereon and right belonging him with respect thereto 
diminished. Irving Bank Wetherald, 335; Mt. Morris 
Bank Twenty-Third Ward Bank, 172 244, 810. 

The facts pleaded establish cause action. Plaintiff apparently 
bases its claim for recovery upon the ruling Irving Bank 
Wetherald, 335, where the certifying bank promptly revoked 
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certification made mistake and obtained possession the instru- 
ment paying the amount thereof the holder; and after protesting 
the note for nonpayment brought suit against defendants who had 
indorsed the paper prior certification. rights had been altered 
the cancellation, and recovery was sustained. Here, however, de- 
fendant indorsed the note after certification. His engagement was 
pay upon default the acceptor, the plaintiff, which had then become 
the only person liable the instrument. 

Defendant’s position would changed cancellation the 
acceptance thereby plaintiff was relieved its obligation and the 
indorser held liable had indorsed uncertified checks. The 
attempted cancellation the certification under such circumstances 
avail against defendant. Plaintiff fact attempting fix 
liability upon the indorser paper upon which liable maker. 
such engagement was assumed the indorser. Negotiable Instru- 
ments Law, 118 seq. Clearly maker may not purchase his 
own paper from holder escape liability maintaining successful 
suit against subsequent indorser. Therefore, cause action 
against defendant came plaintiff from Jacobs Co. upon pay- 
ment set forth the complaint. Nor does the complaint state 
cause action fraud. The mere omission defendant when 
seeking certification tell plaintiff that knew that payment the 
had been stopped not itself fraud. Defendant was under 
active duty the bank make any statement. They were dealing 
arm’s length. Motion dismiss the complaint granted with leave 
serve amended complaint within days upon payment 
$10 costs. 


TRIFLING AMOUNT USURIOUS INTEREST 
DISREGARDED 


Businessmen’s Mortgage Credit Corporation Dobjinsky, Municipal 
Court City New York, 238 Supp. 158 


The taking 674 cents interest excess the legal rate 
loan $1,000 trifling amount that will disregarded 
determining whether not the transaction usurious. 

The loaning money business corporation its stock- 
holders not violation the New York Banking Law. 


Action the Businessmen’s Mortgage Credit Corporation 
against Jacob Dobjinsky and others. Judgment for plaintiff. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 1286, 107. 
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LAUER, J.—The plaintiff loaned the defendant Jacob Dobjin- 
sky, maker, one its stockholders, the faith the signature 
the maker and three endorsers the sum $1,000. Although the 
note blank when was payable, seemed conceded the 
trial that the note was payable weekly installments $20 each. 

There are two defenses interposed; one usury, and the other 
that the instrument suit void under section 140 the Banking 
Law. The claim usury predicated upon computation 
interest, which claimed that the plaintiff took 674 cents interest 
excess the legal rate. The amount trifling that possible 
that represents some error computation, and think may 
disregarded. 

more serious question, however, may presented the other 
defense. appears that the defendant incorporated under the 
Business Corporation Law this state. The officer the plaintiff 
who was sworn admits that the company makes loans its own stock- 
holders upon the stockholder’s application. This was done the 
present case. The plaintiff not incorporated under the Banking 
Laws. Section 140 the Banking Law provides: ‘‘No corporation, 
domestic foreign, other than national bank federal reserve 
bank, unless expressly authorized the laws this state, shall 
employ any part its property, any way interested any 
fund which shall employed for the purpose receiving deposits, 
making discounts, issuing notes other evidences debt 
loaned put into circulation money. All notes and other securi- 
ties for the payment any money the delivery any property, 
made given any such association, institution company, 
made given secure the payment any money loaned dis- 
any corporation its officers, contrary the provisions 
this section shall void.’’ 

not shown that the plaintiff received deposits issued notes 
other evidences debt loaned put into circulation 
money. The only other act which prohibited that ‘‘making 
not think that the loaning money the plaintiff 
directly its stockholders can said within the purview 
the prohibited act; i.e., ‘‘making 

Accordingly that the statute has not been violated. 

true that article the Banking Law, section 450 479 
thereof, provides for the incorporation organization known 
union. claimed that substance this plaintiff doing the 
business credit union. Credit unions are given the statute 
special powers, and certain additional obligations are placed 
such incorporations. They are entitled charge certain fees 
which business corporation would not entitled charge, and are 
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likewise entitled charge per cent. month interest. The plain- 
tiff, however, not incorporated under this law. The only concern 
this court whether the instrument sued made void the 
statute. the plaintiff doing business contrary the laws 
this state, other and appropriate remedies are open the proper 
parties for the enforcement these other laws. 

follows that judgment should for the plaintiff. Judgment for 
the plaintiff for $980. Five days’ stay. 


TRADE ACCEPTANCES GIVEN PAYMENT 
OUTLAWED DEBT 


Bank Italy Welbilt Auto Body Company, California District 
Court Appeal, 281 Pac. Rep. 1060 


bank which takes trade acceptance payment debt 
holder due course even though the debt has been discharged 
bankruptey and outlawed the statute limitations. But, 
order holder due course, the bank must take the trade 
acceptance unconditional payment and credit must given 
therefor. takes the acceptance with the idea attempting 
collect from the drawer and applying the debt, success- 
ful, not holder due course. 


Action trade acceptance, brought the Bank Italy against 
the Welbilt Auto Body Company and others. Judgment for plaintiff, 
and defendant named appeals. Reversed. 

Page, Nolan, Rohe Freston and Ralph Lewis, all Los 
Angeles, for appellant. 

Goldflam, Los Angeles, for respondent. 


HOUSER, J.—The facts upon which this appeal predicated are 
that the defendant bought some lumber from man the name 
Bergman, payment which the defendant gave its trade acceptance 
Bergman, payable about days from date thereof. Some years 
preceding such transaction Bergman, who theretofore had become 
indebted the plaintiff bank, was adjudicated bankrupt. The 
debt owing Bergman the bank, although listed Bergman 
his schedule liabilities the bankruptcy proceeding, was not paid 
either whole part, but his discharge Berg- 
man was legally relieved from the necessity paying such debt. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 
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addition thereto, the time the transaction here involved occurred, 
the statute had run against the debt. After Bergman 
had received the trade acceptance, but before its maturity, in- 
dorsed the bank attempted part payment the said debt 
theretofore contracted him favor the bank, and the trade 
acceptance was received the bank without notice any defense 
the drawer (defendant) thereto. testified officer the 
bank, immediate credit was given Bergman’s former account 
reason the receipt the bank the trade acceptance—its inten- 
tion being collect the trade acceptance, possible, and then 
apply the proceeds thus collected credit Bergman’s debt, which, 
however, theretofore had been ‘‘charged off’’ its books loss. 
between the original parties the trade acceptance, appears that 
the drawer (defendant herein) had good defense. the trial 
the action, judgment was rendered favor the plaintiff, and the 
defendant has appealed therefrom. 
Appellant’s statement the question involved is, first, whether 
indorsee trade acceptance, who has actual notice the 
drawee’s defenses thereto, holder due course and for value, 
where takes that instrument with the intention collecting the 
same, and, successful, apply the proceeds satisfaction, partial 
satisfaction, prior debt, the meantime giving the indorser 
all; and, second, even specifically applied partial satis- 
faction prior debt, which had been discharged bankruptcy 
and against which the statute limitations had run, where there was 
promise pay acknowledgment the debt ever made 
writing, such indorsee holder due course and for value? 
Section 3133 the Civil Code follows: 


holder due course holder who has taken the instrument 
under the following conditions: 

That complete and regular upon its face; 

That became the holder before was overdue, and 
without notice that had been previously dishonored, such was 
the fact; 

That took good faith and for value; 

That the time was negotiated him had notice 
any infirmity the instrument defect the title the person 
negotiating it.’’ 


Appellant concedes that, with the exception the question 
whether ‘‘value’’ was given, all the elements necessary constitute 
the bank holder the trade acceptance ‘‘due course’’ were 
present the transaction. The only legal question, therefore, with 
which this court concerned, whether the pre- 
sented herein may declared that the Bank Italy gave value 
for the trade acceptance question. 
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the case Lambert Schmalz, 118 Cal. 33, 35, 
said: ‘‘When debt has been discharged proceedings insolvency, 
has become barred the statute limitations, the remedy 
enforce the payment the debt gone, but the moral obligation 
pay still remains and good consideration for new promise 
make such payment’’ (citing cases). 

Hoover Wasson, Cal. App. 589, 595, 105 945, where 
several authorities are cited, the principle laid down that, although 
debt barred the statute limitations, will constitute good 
and valuable consideration for promissory note. See, also, Feeny 
Daly, Cal. 84; Brown, Cal. 180, Am. Dee. 
170; Chabot Tucker, Cal. 434, 437; Mull Van Trees, Cal. 
547; Booth Hoskins, Cal. 271, 225; Baxter Brandenburg, 
137 Minn. 25, 163 516; Merchants’ Protective Ass’n Popper, 
Utah, 470, 204 107; Mutual Reserve Assn. Beatty 
Cal) 747; Winbourn Crump, Colo. 574, 238 58. 

would therefore appear that ordinarily, between the debtor 
and the creditor, new obligation will sufficiently supported 
antecedent debt, even though the time the new obligation created 
the statute limitations has run against the original debt, 
order proceedings, the debtor has been discharged from 
liability. However, least when the rights third persons are 
injected into the controversy, different situation presented. 
the latter contingency must appear that the new obligation was 
unconditionally accepted lieu and payment, whole part, 
the old one, that whatever befall the new obligation the creditor 
may not, his pleasure, disregard and thereafter reinstate the 
old debt. The principle positively asserted and illustrated the 
ease Acceptance Corporation Goodman, Cal. App. 
148, 236 964; and, the same effect, see Merchants’ National Bank 
Bentel, 166 Cal. 473, 187 25, and authorities there cited. 

the instant case the evidence the effect that the time 
the trade acceptance passed the plaintiff bank Bergman received 
nothing; his former account with the bank was not credited any 
amount; nor was ever credited until the trade acceptance 
matured and was paid. far the bank was concerned gave 
new consideration for the trade acceptance; its position remained un- 
changed the effect the bank was that, the trade acceptance were 
paid, the bank would the gainer, that outlawed claim held 
would liquidated; but the trade acceptance were not paid, 
present loss would result the bank reason the transaction. 
officer the bank testified: ‘‘We didn’t even credit his (Berg- 
man’s) account. took (the trade acceptance) and its 
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loss that had already been charged off our profit and loss account, 
and are still holding with the hope that will able 
liquidate part the $472.60 with the proceeds when get judg- 

said the Acceptance Corporation .v. Good- 
man, Cal. App. 147, 236 964 965: ‘‘The consideration for 
the transfer the check the payee plaintiff was purely condi- 
tional. amounted nothing more than agreement future 
date credit the account the payee with the payment $3,000; 
said date being concurrent with and dependent upon the collection 
the Goodman 

the instant case results that, far the defendant was 
the plaintiff gave value for the trade acceptance, and, 
that was not holder ‘‘due 

The judgment reversed. 


INVESTMENTS TRUST COMPANY UNDER 
TERMS WILL 


Leavitt, New York Surrogate’s Court, 238 Supp. 109 


will, appointing trust company trustee, authorized the 
trustee ‘‘by and with the written consent any one said 
Executors, their judgment for the best interest and con- 
servation said Estate, from time time sell otherwise 
dispose any the principal corpus said Trust Estate 
and reinvest the proceeds such sale disposition other 
income bearing securities they may select being reasonably 
safe for the investment trust 

Under this provision was held: 

That the trustee could retain the testator’s investments 
part the trust funds; 

That the trustee could reinvest only with the written con- 
sent one the executors; 

That the trustee was not limited, the matter reinvest- 
ments, statutory investments, but should guided the type 
investment found the testator’s estate the time his death, 
that seasoned securities having behind them established divi- 
dend record over period years. 


the matter the construction the last will and testament, 
the request the Brooklyn Trust Company, trustee, prior the 


similar decisions see Banking Law Journal Digest (Third 
Edition) §400. 
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judicial settlement the account proceedings Leavitt Mersereau 
and another, executors under the last will and testament Frank 
Leavitt, deceased. Decree accordance with opinion. 

Cullen Dykman, Brooklyn, for trustee. 

Wise, Whitney Parker, New York City, for executors. 


SLATER, S.—Upon this accounting the Brooklyn Trust Company, 
trustee two trusts constituting the residuary estate, has asked for 
construction the tenth paragraph the will, which follows: 


hereby empower said Trustee and with the written con- 
sent any one said Executors, their judgment for 
the best interest and conservation said Estate, from time time 
sell otherwise dispose any the principal corpus 
said Trust Estate and reinvest the proceeds such sale disposi- 
tion other income bearing securities they may select being 
reasonably safe for the investment trust 


The questions submitted relate the rights, powers and duties 
the trustee, and they are five number, follows: 

(1) Has the trustee the power retain, part the trust 
funds, securities and investments which the testator died possessed 

(2) Can the trustee reinvest only with the consent one the 
decedent’s executors? 

(3) Must such consent writing? 

(4) Has the trustee discretionary power reinvestment? 

(5) Can the trustee sell the testator’s investments and make re- 
investments without further consent the event that both the de- 
eedent’s executors dies during the term the trusts? 

the first question, the court the opinion that the trustee 
has clearly implication the right retain the testator’s investments. 
lodged with the trustee sell the securities when shall 
for the best interest and conservation the estate. follows that 
the right retention securities implied, and the court will hold 
the trustee has the power retain such investments until its judg- 
ment and that one the executors the same should sold dis- 
posed of. 

With regard the second question, the power the trustee from 
time time sell and otherwise dispose the principal and rein- 
vest interwoven with the written consent any one the executors. 
the testator’s method creating safety valve. there are 
two executors the present time, either one must give assent. 

the third question, written consent executor required, 
and should obtained upon the sale any the securities the 
trust. This relates reinvestments. clear reading the tenth 
paragraph indicates that the power the trustee predicated upon 
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such sale. The written consent one executor necessary, the 
court’s opinion. 

the fourth question, opinion that the trustee not 
limited statutory investments, and may with the consent one ex- 
ecutor reinvest similar investments the stocks owned the de- 
his death. There lodgment discretion the trustee 
reinvest the proceeds sale other income-bearing securities ‘‘as they 
may select being reasonably The trustee’s discretion should 
guided the matter reinvestments securities with reference 
the type investment found the decedent’s estate the time 
died. mean this—securities that are seasoned and have behind 
them established dividend record over period years. The 
trustees will charged administration with the usual rule 
that is, such diligence and prudence the care the es- 
tate general prudent men discretion employ their own like 
affairs. Matter Leonard’s Will, 118 Misc. Rep. 598, 193 
916; Matter Maloney’s Estate, 120 Mise. Rep. 456, 198 
788; Matter Wilmerding Accounting, opinion this court dated 
May 23, 1929, 238 

the fifth question submitted. The question 
There need for passing upon the question, both executors are 


still living. should left for decision when the two executors have 
relinquished their duties. The power granted the trustees coupled 
with required assent any one the executors. may the func- 
tions the tenth paragraph will ended with the passing the ex- 
ecutors, that the trustee left subject the direction the law 
with regard investments. 


LIABILITY BANK OFFICERS AND DIREC- 
TORS FOR EXCESSIVE LOANS 


Farmers’ State Bank Youngers, Supreme Court South Dakota, 
227 Rep. 371 


Under statute making bank officers and directors liable for 
excessive loans such officers and directors will liable only for the 
amount the original excessive loan and not for interest added 
the amount the original note and included renewal note. 

The laws South Dakota (Rev. Code 1919, 8990) provide 
that every bank officer and director shall personally liable for 


similar decisions see Banking Law Journal Digest (Third 
Edition) §904. 
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all excessive loans made his bank, such amount such loan 
may excess the amount limited law. The Farmers’ 
State Bank made excessive loans number persons, the excess 
aggregating more than $14,000. The notes not being paid ma- 
turity the unpaid interest was added the principal and the notes 
were renewed from time time until the unpaid interest included 
the renewal notes amounted more than $41,000. this time 
the bank failed and the receiver brought action against the de- 
fendant officers and directors individually. was held that the 
defendants were liable for the face amounts the notes only and 
not for the amount interest included the renewal notes. 


Action the Farmers’ State Bank and another against 
Youngers and others. From judgment for plaintiffs, they appeal 
the ground inadequate relief. Affirmed. 

Bogue Bogue, Parker, and Roy Willy, Sioux Falls, for 
appellants. 

Warren Fairbank, Sioux Falls, and Carlson, 
Canton, for respondents. 


BROWN, J.—On February 13, 1924, Farmers’ State Bank 
Parker was taken over the superintendent banks insolvent, 
and this action was later commenced the superintendent recover 
from defendants account their liability officers and directors, 
for making excessive loans. The facts were stipulated and sub- 
stance show that defendant made excessive loans number per- 
sons, the excess aggregating all the sum $14,817, but the notes 
taken evidence such loans. were not paid maturity and were re- 
newed from time time, and unpaid interest included the renewal 
notes, that the time the suspension the bank these renewals 
showed their face, including all such interest, total excessive 
amount $41,666.73. court gave judgment for plaintiffs for 
$14,317, being the $14,817 face the notes, less $500, which both 
parties agreed should deducted therefrom. Plaintiffs appealed from 
the judgment the ground inadequate relief, and the sole question 
before the court whether defendants are liable for the amount 
interest included the renewal notes. 

Code 1919, 8990, imposing liability provides: ‘‘Every officer 
and director any bank shall held personally liable for all ex- 
cessive loans made his bank, such amount such loan may 
excess the amount limited law. 

argued appellants that there are two methods which 
interest ordinarily collected from borrower—by one method 
pays the money, and the other pays securing further ex- 
tension credit from the bank—that the latter method the bank 
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takes new note which past-due interest, well the 
principal the old note, and credits its profit account the amount 
such interest, and from this profit pays expenses operation and 
declares dividends. The fact that bank calls interest which never 
collects and declares dividends such imaginary profit can- 
not, our opinion, make such money which has loaned 
when takes the renewal note. Rev. Code 1919, 1034, defines loan 
money contract which one delivers sum money an- 
other, who agrees future time return equivalent sum. Not 
only statute, but common usage, the word ‘‘loan’’ signifies 
parting with the thing loaned the lender and its acquisition the 
borrower. When borrower money unable pay either principal 
interest when falls due, and gives renewal note, including both 
principal and interest, the bank parts with money not already parted 
with, and the borrower acquires money had not already obtained. 

think plain that such case the bank did not make 
new loan the amount principal and interest included the re- 
newal note, but that fact made loan all the time taking 
the renewal note, and therefore conclude that the trial court was 
right refusing hold that the amount delinquent interest in- 
the several renewal notes constituted loan, within the mean- 


ing Rev. Code 1919, the judgment and order appealed 
from are affirmed. 


CHECKS DEPOSITED ESCROW NOT 
PREFERRED CLAIM FAILURE 
BANK 


Callahan, County Treasurer First State Bank Bonners Ferry, 
Supreme Court Idaho, 279 Pac. Rep. 414 


Where county treasurer deposits bank county funds, 
checks drawn the bank, held escrow until the 
bank furnishes the collateral required law, the treasurer 
not preferred creditor the amount the checks upon the 
bank’s failure, but entitled merely the return the checks. 


Action preferred claim, brought Anna Callahan, 
successor office Inez Cave, Treasurer Boundary County, against 
the First State Bank Bonners Ferry and others. Judgment for 
plaintiff, and defendants appeal. Reversed, with instructions. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) §132. 
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Wilson, Bonners Ferry, for appellants. 


Aronson, Bonners Ferry, and Wheelan, Sand- 
point, for respondent. 


GIVENS, J.—January 29, 1926, Inez Cave, county treasurer 
Boundary county, presented for deposit the First State Bank 
Bonners Ferry some $44,457.45. The bank did not have sufficient 
security authorize receive such deposit, but Cowen, 
eashier the bank, advised Mrs. Cave that such security would shortly 
obtained, whereupon she delivered the checks, drafts, and money 
said sum the bank, receipt follows: 


29, 1926. 
Mrs. Inez Cave, County Treasurer, Twenty-two 
Thousand three hundred eight Twenty-two Thousand one 
hundred forty-nine and 18-100 Dollars held until 
furnished for same bank. 


security was furnished and the 6th day July the bank 

was, insolvent institution, taken over the commissioner 

finance, who delivered the county treasurer the envelope containing 

the checks and moneys and accepted from her receipt follows: 
hereby acknowledge receipt all items purported escrow 

shown totals reverse side. 

Cave, County Treasurer.’’ 


All the $44,457.45 was later collected, except $6,177.18, con- 
sisting checks drawn said bank, for which amount this suit was 
brought preferred claim, defined section chapter 
133 the 1925 Session Laws. The commissioner finance disallowed 
the claim, but the trial the district court judgment was entered 
favor the county for the amount the claim, from which 
judgment the appeal here. 

The decisive question whether the facts evidence support 
that portion finding No. the trial court follows: ‘‘That 
the time making and giving said receipt aforesaid, the bank 
accepted and agreed pay each said checks and treated each 
said checks having been cashed and paid the bank.’’ Or, 
stated respondent’s brief, quoting from Northwest Lumber Co. 
American Bank, 130 Wash. 33, 225 825, 827, 
922: there such segregation this particular fund 
from the moneys the bank withdraw from the general lien 
the general 

There real dispute between the parties the law. 
clearly enunciated respondent’s brief, quoting from 
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523, follows: ‘‘Where checks, drafts other evidences debt 
are received good faith money deposits, and the bank credits 
them much money, the title the checks drafts immediately 
transferred the bank, and becomes legally liable the depositor 
for much money Wasson Lamb, 120 Ind. 
National Bank Burkhardt, 100 686, Ed. 766; Cohen 
First National Bank, Ariz. 394, 198 122, 701; Gate 
City Bldg. Loan Ass’n National Bank Commerce, 126 Mo. 
82, 633, 401, Am. St. Rep. 633; Fayette 
694, and note; Raynor Bank, 122 
Wash. 150, 210 499, 716. 

The question here involves merely question fact 
whether the checks were deposited for safe-keeping whether they 
were delivered true deposit, with the understanding that the 
bank would cash the checks and retain the proceeds special 
deposit, or, when security was furnished, place it, secured thereby, 
general deposit. stipulation was entered into between the 
parties, showing the status the accounts the different makers 
the checks involved herein, which shows that some instances, 
the checks had been cashed when presented, the accounts some 
the makers would have been overdrawn. 

With reference the placing the checks the bank, Mrs. 
Cave testified follows: 


Just what did you the 29th June with regard 
making this deposit? Well, the 29th June took several 
deposit slips and the money and the checks the bank deposit, 
and when presented them the window Miss Howard was the 
window, and she started check these off see that the lists were 
correct, and that time Mr. Cowen stepped from the adjoining room 
and told they had not secured collateral cover these. 

Did you have each item for deposit listed your deposit 
slips? did. 

That cash and all checks? <A. did. 

all banks, including First State? did. 

Did you have the totals added up? each deposit 
slip; yes. 

each deposit slip? think there were five deposit 
slips. not certain that, but there were several, because 
made the deposit slips for each day. 

Now did Mr. Cowen state that time when they would 
able furnish securities? said didn’t understand why 
collateral hadn’t—why Liberty Bonds hadn’t come that time, but 
they would certainly there day two. 

Now did the bank accept these—accept this deposit? They 
took them. that time, why, course, couldn’t deposit them, 
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because didn’t have the collateral, so, had indorsed them and 
presented them there, didn’t know what with them; 
suggested might get the money the checks and Mr. Cowen in- 
formed that they didn’t have money enough hand pay those 
checks. had them indorsed and ready for the bank, didn’t 
know what with them. suggested put them escrow, 
and had Miss Howard fully check the list; Miss Howard 
checked the list, and they were placed envelope escrow, and 
left the bank, and gave receipt for the amount money. 
that time did accept all these checks? did. 
For 


will noticed that answer was given the question, ‘‘For 

The county was the plaintiff below, and the burden proof was 
the plaintiff show that these checks were accepted the bank 
for collection, and that the proceeds and not the checks themselves 
were held, the parties called it, ‘‘in The evidence 
further discloses that entry was made the records the bank 
the passbook the treasurer. this connection, Mrs. Cave 
testified further follows: 


Did you bring your passbook with you that particular 
time? did. 

State the reason the entry was not made that time. 
Because that time they didn’t furnish collateral for these funds, 
was put until funds—until collateral was furnished 
and was given receipt for that amount money which con- 
sidered would entered the passbook soon collateral was 


cross-examination she testified follows: 


And you also considered the checks the First State Bank 
just the same also? did. 

the time the First State Bank its doors you knew 
that the majority the checks and that time thought that all 
the checks which were the envelope still remained that con- 
did you not? <A. 


Miss Howard, stenographer the bank, testified follows with 
reference the placing these checks the bank: 


What did you after that relative these checks and 
money? Well, drew escrow agreement dictated Mr. 
Cowen regarding this deposit, and the checks and money and deposit 
were placed escrow envelope, and that was placed the safe. 

Now what, anything, was said Mrs. Cave relative 
obtaining for any these checks? Nothing that know of. 
did not present the checks you for payment cash? 

And you heard discussion regarding all? No.’’ 
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Cowen, cashier of. the reference these checks, 
stated follows: 


Did you, about June 25, 1926, any other time, 
ask Mrs. Cave, the county treasurer, deposit money the bank 
without collateral? No. 

about June 29, 1926, did you tell Mrs. Cave county 
treasurer that the First State Bank could not pay the checks she had? 
No; did not. 

Did she present any checks you for payment for cash? <A. 
Not me; 


The evidence further shows that the 29th day June the 
bank did not have sufficient cash resources pay the $44,457.45 
full, but did have enough pay the checks drawn itself, namely, 
$9,366.04. 

From the above evidence, apparent that the county treasurer 
intended place these checks drawn the First State Bank the 
bank for safe-keeping, and that they were not deposited for collection, 
and that she expected receive back from the bank the identical 
checks placed her the envelope covered the written receipt. 
The bank became the bailee the property left with the county 
treasurer, and, having returned the identical property, absolved 
from further liability. Fogg Tyler, 109 Me. 109, 1008, 
(N. 847, Ann. Cas. 1913E, 41. 

The judgment reversed, with instructions enter judgment 
favor the appellants. Costs appellants. 


BANK RECEIVING CHECK SETTLEMENT 
CLEARANCE HOLDER DUE COURSE 


Merced Security Savings Bank Bent Brothers, Inc., Supreme Court 
California, 279 Pac. Rep. 765 


i 
i 


Where bank delivers check, which named payee, 
another bank settlement clearance, the latter bank 
holder due course. The fact that draft which the first bank 
gave the second bank the preceding day settlement that 
day’s clearance was dishonored and the further fact that the first 
bank failed before the check was presented for payment not 
impute bad faith the second bank nor deprive the character 
holder due course. such circumstances the seeond bank 
will permitted enforce the check against the drawer. 


similar decisions see Banking Law Journal Digest (Third 
Edition) §490. 
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Action the Merced Security Savings Bank against Bent Bros., 
Inc. Judgment for plaintiff, and defendant appeals. Affirmed. 

Hill, Morgan Bledsoe, Los Angeles, and Hugh Landram, 
Merced, for appellant. 

Louis Ferrari, San Francisco, Henderson, Merced, 
and White, San Francisco, for respondent. 


WASTE, J.—On the 17th day September, 1926, Los 
Angeles, Bent Bros., Inc., the appellant here, drew its check the 
Merchants’ National Bank Los Angeles the sum $5,000, pay- 
able the order the Farmers’ Merchants’ National Bank 
Merced. mailed the check the Merced bank for the purpose 
depositing the amount the check its The bank received 
the check mail the morning September 18, and credited the 
sum $5,000 the usual manner the account Bent Bros., Inc. 
Later the day endorsed and delivered the check the Merced 
Security Savings bank, the respondent, settlement clearance 
business for that day between the two institutions. noon, the 
Farmers’ Merchants’ National Bank Merced closed its doors, 
and, under orders from the national bank examiner, was not there- 
after permitted resume business. 

When the respondent presented the check Bent Bros., Inc., 
the Los Angeles bank which was drawn, payment had been 
stopped, and the check was accordingly dishonored. Respondent 
thereupon presented the check Bent Bros., Inc., and its payment 
was again refused. The Merced Security Savings Bank thereupon 
brought this action against Bent Bros., recover the amount 
the check. The trial court found that the plaintiff took the check 
innocent purchaser, and good faith for value, and without 
notice any equities existing favor Bent Bros., Inc., and 
without any knowledge the insolvency and consequent inability 
the Farmers’ Merchants’ National Bank Merced meet its 
financial obligations. Judgment was accordingly entered for the 
plaintiff, and the defendant has appealed. 

Appellant disputes the correctness the findings the trial 
and contends that the evidence not only fails give them 
support, but, the contrary, ‘‘conclusively demonstrates that the 
defendant had the legal right stop payment the check, and 
therefore cannot held liable reason its The 
evidence upon which appellant relies for support its contention 
that the respondent was not holder due course, but took the 
question with knowledge its infirmity, relates the 
transactions had between the two Merced banks during the forenoon 
Saturday, September 18, settlement the balance shown 
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their clearances for the 17th and 18th. There appear have been 
two independent settlements. draft the San Francisco corre- 
spondent the Farmers’ Merchants’ National Bank, which had 
given respondent settlement for the balance due respondent 
following the clearances Friday, the 17th, was 
spondent was notified that fact telephone message from the 
San Francisco the Farmers’ Merchants’ National 
Bank about o’clock Saturday morning. The officers 
respondent immediately got touch with the officers the Farmers’ 
Merchants’ National Bank for the purpose getting ‘‘either the 
satisfactory security’’ for the amount its dishonored draft, 
order avoid the necessity charging back the Farmers’ 
Merchants’ National Bank its San Francisco correspondent. 
was agreed between them that respondent would accept ‘‘notes and 
any other the Farmers’ Merchants’ National Bank 
might have cover the amount the dishonored draft. This ar- 
rangement appears have been carried out and adjusted just prior 
the closing the banks for the day; and the officers the two 
banks thereupon entered upon the customary Saturday clearance for 
the business done between the banks the morning the 18th. 
The balance was found favor the respondent, and the 
Farmers’ Merchants’ National Bank indorsed and delivered 
respondent, settlement, five checks which had been drawn its 
favor, including the check for $5,000 drawn appellant, the aggre- 
gate amount the checks being $7,500. does not appear that there 
was clearing house existence Merced this time. The banks 
seem have settled their business transactions directly between them- 
selves. least, that was the bar, and according the 
evidence the settlement the morning September was had 
with the usual and ordinary course business between 
the two institutions. Thus far, the evidence fully sustains the finding 
the trial court that the respondent bank took the check the due 
business between itself and the Farmers’ Merchants’ 
National Bank Merced, and for valuable consideration. 

The Farmers’ Merchants’ National Bank transacted business 
usual until o’clock noon Saturday, September 18, when 
closed its doors for the day. Sunday, September 19, its directors 
met, and resolution declared that, inasmuch the bank was 
insolvent condition, its reserves exhausted, and its impaired, 
its doors would not opened, but would placed the hands 
the national bank examiner, unless the officers the bank were able 
obtain from some source enable on, before 
Monday, the 20th. Apparently the institution was unable 
secure the needed cash, for, direction the national bank 
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examiner, did not thereafter any banking business. From these 
facts, and because the fact notice the dishonoring the 
draft drawn favor respondent settlement Friday’s clear- 
ings between the two institutions, the appellant argues that the re- 
spondent was fully cognizant the insolvent condition the Farmers’ 
Merchants’ National Bank, and did not act good faith the 
transaction, that took the check after notice the dishonor 
the draft, and did not make, cause made, any investigation 
for the purpose ascertaining whether not the funds the Far- 
mers’ Merchants’ National Bank had been exhausted. 

are the view that the testimony the officers the re- 
spondent bank sufficiently shows that the action taken that bank 
was neither fraudulent nor taken bad faith. There evidence 
that one more the officers the respondent bank may have 
had some knowledge some time Saturday, the 18th, that ‘‘the 
condition the Farmers’ Merchants’ National Bank was not alto- 
gether satisfactory’’; but falls short demonstrating that the re- 
spondent was acting bad faith and with view protect itself 
against loss, the event the Farmers’ Merchants’ National Bank 
was insolvent. are not prepared accept the construction that 
appellant advances the testimony what, any, knowledge 
the officers the respondent bank had concerning the affairs the 
other institution. The trial court was charged with the duty 
construing the evidence, the light the entire transaction, and 
making the necessary deductions therefrom. are not prepared 
hold that was wrong reaching the result did. 

Appellant contends that the transfer the check the appellant 
the respondent bank was null and void, that was made after 
the commission act insolvency, contemplation thereof, 
and made with view prevent the application its assets the 
manner prescribed the National Bank Act (12 USCA 91). 
cites and relies upon National Security Bank Butler, 129 223, 
Ct. 281, Ed. 682; but the facts there were different. 
gather from the opinion that the transfer there question was made 
after the directors had voted that the bank should into liquidation, 
and should closed business, and was made with view, 
the part its cashier, who represented and acted for this 
transfer assets, prevent the application its assets the manner 
prescribed the National Bank Act, and with intent prefer the 
bank which the transfer was made over other are 
unable discover the transaction before any such motive, 
either the part the Farmers’ Merchants’ National Bank 
the respondent, their officers. 

constitute notice any infirmity the check the appellant, 
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defect the title thereto the Farmers’ Merchants’ National 
Bank, the respondent must have had actual knowledge the infirmity 
defect, knowledge such facts that its action taking the 
instrument amounted bad faith. Civ. Code, 3137. The check 
was complete and regular upon its face, and had not been previously 
dishonored. was taken the respondent good faith and for 
valuable consideration, passing reason the settlement for the 
balance due the clearances September 18, and respondent had 
notice any defect the title the negotiating bank. 
The judgment affirmed. 


BANK ENTITLED INDEMNITY BEFORE 
PAYING LOST CERTIFIED CHECK 


Vineland National Bank Trust Co. Edwards, Court Chancery 
New Jersey, 147 Atl. Rep. 374 


~ 


Where the indorsee certified check loses the bank en- 
titled indemnity before making payment. 


Suit the Vineland National Bank Trust Company against John 
Edwards and others. Preliminary injunction issued. 

Edwin Miller, Vineland, for complainant. 

Joseph Greenblatt, Vineland, for defendants. 


INGERSOLL, C.—A bank justified refusing pay the 
amount certified check (which not presented because its loss) 
unless (the bank) indemnified. 

the 24th March, 1925, Giszella Falsetto drew check upon 
her account the Vineland National Bank, now known the Vineland 
National Bank and Trust Company, the order her husband, 
Joseph Falsetto, the sum $400, and her request caused the same 
certified. 

Falsetto indorsed the same the order John Edwards, and 
delivered the agent said John Edwards, who claims that 
said agent either mislaid, lost, destroyed the same and never de- 
livered him. 

Edwards has number times demanded the bank payment 
the sum $400, and has been met with refusal unless (Edwards) 


similar decisions see Banking Law Journal Digest (Third 
Edition) §240. 
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would indemnify the bank against any repayment thereof. This Ed- 
wards refused do. 

The solicitor the complainant his memorandum states ‘‘the 
maker and the payee have requested and directed the bank pay said 
check the defendant this cause’’ (that is, Edwards). The 
maker and payee have each refrained from making said request 
writing, and neither has given the bank any documentary authority 
pay the said amount. 

May 1929, Edwards entered action law the New 
Jersey Supreme Court (Cumberland County) recover from the bank 
the said sum $400, with interest from March 24, 1925, and this bill 
filed restrain said action. 

The certification equivalent acceptance. Comp. St. 1910, 
3756, 187. 

There relationship between the bank and Edwards. The bank 
has proof that Joseph Falsetto ever indorsed the check Edwards, 
and therefore not liable him holder, reason its certification. 

The defendant relies upon chapter 139, 1928, 291, 
complete protection the bank, and the bank needs indemnity, for 
the law the best indemnity can expect The cited act 
reads: Where check other instrument payable demand any 
bank trust company doing business this state presented for 
payment more than one year from its date, such bank trust com- 
pany may, unless expressly instructed the drawer maker pay 
the same, refuse payment thereof and liability shall thereby in- 
the drawer maker for dishonoring the instrument non- 
payment.’’ 

unnecessary consider whether this act applies certified 
check (that is, instrument ‘‘accepted’’ the bank), the act 
maker pay the 

therefore necessarily follows that, before this act can avail 
the defendant Edwards, the bank would justified demanding 
that indemnified against such instruction the drawer maker. 

The words the late Vice-Chancellor Bergen Clinton National 
Bank Stiger, Eq. 522, 1055, with very slight changes, 
are applicable, that adopt them follows: 


has been determined Force Elizabeth, Eq. (12 
Gr.) 408, that this court not deprived any part its 
original jurisdiction matters this character because the law 
courts may exercise the same similar jurisdiction. This being so, 
the question arises, Should this court interfere this case? After 
that this cause should retained this The instrument 
sought recovered upon not promissory note, but certified 
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check, and certainly debatable question whether the use 
the word ‘note,’ the latter clause the seventh section the act 
relating promissory notes, does not limit the power given the 
section suits upon lost promissory notes. The conduct the 
defendant this matter has certainly been unjust, for the complainant 
has only asked from him the indemnity which would required 
give any court, whether law equity, certainly 
unconscionable permit him compel this complainant pay the 
the defendant had acted reasonable man should, and tendered 
the indemnity equitably bound give, the money would have 
been paid him without question. Were the amount due dispute, 
would quite proper that should appeal court law 
have the amount due settled and ascertained, but, such 
question arises here, and this court has ample jurisdiction and power 
equitably adjust the rights these parties, shall advise that 
preliminary injunction issue according the prayer the bill. If, 
upon final hearing, the facts they now appear remain undisturbed, 
the amount due the defendant can decreed paid, upon his 
furnishing the indemnity necessary protect the complainant from 
further loss. 
will advise the proper injunction order.’’ 


DEPOSIT INSOLVENT BANK PREFERRED 
CLAIM 


Barnard Black, Appellate Court Indiana, 169 Rep. 872 


Where bank hopelessly insolvent the knowledge its 

officers the time when deposit made and the deposit can 

traced into the hands the receiver, appointed upon the failure 

the bank, the depositor entitled receive his deposit full 
preferred claim. 

this case the plaintiff deposited $14,640 the Tuxedo State 
Bank. The bank was insolvent the time and its officers, especially 
the cashier who received the deposit, knew the insolvent condi- 
tion. The deposit was sent the Tuxedo Bank the Indiana 
National Bank and there placed the the Tuxedo Bank. 
After the failure the Tuxedo Bank the amount the deposit 
was returned its receiver. was held that the plaintiff was 
entitled payment full. 


Action based upon intervening petition filed Marie 
Black the receivership proceedings the Tuxedo State Bank, 
George Barnard, receiver. From judgment for claimant, de- 
fendant appeals. Affirmed. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) §139. 
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NICHOLS, based upon intervening petition filed 
appellee the receivership proceedings the Tuxedo State Bank, 
which petition averred that appellee opened checking account 
the Tuxedo State Bank September 24, 1927; that thereafter 
deposits were made said account and checks drawn thereon, and 
January 24, 1928, appellee had deposit said account, $170.57; 
that said date appellee drew said account $65, leaving balance 
therein $105.57; that said bank was then open for business and 
was held out and represented the public and its customers 
its officers and agents being solvent and qualified accept 
that appellee, relying said representations, then made deposit 
said bank $14,640; that said bank said day was insolvent and 
was known insolvent its officers and employees who accepted 
said deposit from appellee; that said deposit was accepted such 
officers and agents, from appellee, with the intent and purpose 
defrauding appellee; that said deposit accepted from appellee was 
her checking account said bank and was then immedi- 
ately transmitted the Indiana National Bank where was deposited 
the said Tuxedo bank; that the night February 
1928, the Tuxedo bank was closed the order the state bank 
examiner; and February 1928, appellant was duly appointed 
receiver such bank and duly qualified such; that the time said 
bank was closed the said deposit appellee was still its assets, 
which were held the Indiana National Bank; that appellee’s said 
deposit reason the fraud the officers, agents, and employees 
the Tuxedo bank constituted trust fund which continued belong 
appellee after its acceptance the Tuxedo bank; that when said 
deposit was transmitted and deposited said Indiana National 
Bank such trust was impressed upon the entire funds held such 
Indiana National Bank for the Tuxedo bank; that the time said 
Tuxedo bank was closed was indebted the Indiana National Bank 
the approximate sum $38,000; that the same time said Indiana 
National Bank had and securities the said Tuxedo bank 
the total amount approximately $70,000; that upon the closing 
said Tuxedo bank said Indiana National Bank held all the above 
assets security for its said debts; that said debt said Indiana 
National Bank has now been paid full from such and securi- 
ties and said Indiana National Bank has now turned over said 
receiver the balance the assets held amounting more than 
$29,900 cash and securities; that the balance turned over 
said receiver included the said deposit this claimant which had 
never been withdrawn from said assets; that after making her said 
deposit said Tuxedo bank January 24, 1928, appellee drew 
check the order Saylor for $14,000 said account; that 
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Saylor was her agent, and that drawing said check and sending 
him she was attempting send him funds invest for her 
certain securities; that said $14,000, however, was never paid said 
Tuxedo bank; that she has never received any part her deposit 
$14,640, and that reason the facts above stated the general 
creditors said Tuxedo bank have interest said sum any 
part thereof; that said receiver has hand sufficient funds pay 
all the costs said receivership and pay all preferred claims 
full, but refuses allow and pay appellee’s claim preferred. 

Wherefore she asks that said receiver ordered allow and 
pay her claim for $14,640 with priority payment over general 
and for all other proper relief. There are two other para- 
graphs the intervening petition, substantially the same effect 
the first. trial resulted favor appellee, and judgment 
was rendered accordingly, requiring appellant pay appellee $14,640 
preferred claim out the assets the Tuxedo bank his 
hands before any distribution the general creditors said bank. 
From this judgment, this appeal. 

Appellant assigns error the action the court overruling 
his motion for new trial, under which presents that the decision 
the court was not sustained sufficient evidence; and that was 
contrary law; and, particularly, that the decision the effect that 
appellee was entitled preferred claim the amount $14,640 
was not sustained sufficient evidence and was contrary law. 

There but little contradiction the facts involved, and there 
evidence sustain the averments the paragraph, above set 
dut. Under the circumstances, disclosed the evidence, the court 
not find otherwise than that the bank was, the time that 
received appellee’s money for deposit, hopelessly insolvent, and that 
the officers, especially the cashier who received the money, well knew 
such condition. well settled that where, here, bank 
hopelessly insolvent and known such condition the 
officers thereof, the receipt general deposits constitutes such fraud 
impress such deposits with constructive trust, and such de- 
posits augment the assets the bank, and can traced into the 
730; Hyland Roe, 111 Wis. 361, 252, Am. St. Rep. 
873; Raynor Scandinavian-American Bank, 122 Wash. 150, 210 
499, 716; Wasson Hawkins (C. C.) 233; Wind- 
stanley Second Nat. Bank, Ind. App. 544, 956; State 
rel. Farmers’, Bank, Ind. App. 216, 124 501; 
Reserve, Ins. Co. Dulin, App. 630, 590; St. 
Louis, ete., Co. Johnston, 566, Ct. 390, Ed. 
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683 Pennington First Nat. Bank, 114 Va. 674, 457, 
(N. 781; Michie, vol. 509. 

Under the facts this case, the law clearly with appellee, 
that deem unnecessary further discuss the questions presented. 
Judgment affirmed. 


COLLECTIONS MUST MADE CASH 


First Merchants’ National Bank Hampton Loan Exchange 
Bank, Supreme Court South Carolina, 146 Rep. 219 


bank which checks are forwarded for collection must 
eollect them cash. takes the drawee’s draft another 
bank and the drawee (of the checks) fails before the draft pre- 
sented, the collecting bank will liable the forwarding bank. 

custom permitting the collecting bank receive draft 
payment will protect the collecting bank; but such custom does 
not apply where the collecting bank the time presenting the 
checks receives from the drawee checks drawn itself (in other 
words clearing transaction), the draft being given the drawee 
bank settlement the balance against it. This was the situation 
the present case and was held that the collecting bank was 
liable the forwarding bank. 


Action the First Merchants’ National Bank and others 
against the Hampton Loan Exchange Bank. Judgment for plain- 
tiffs, and defendant appeals. Affirmed. 

Manuel, Hampton, for appellant. 
Mace, Hampton, for respondents. 


COTHRAN, J.—This appeal from judgment favor 
the plaintiffs, entered upon verdict their favor, directed his 
honor, the presiding judge, Hon. Shipp. 

The facts, practically undisputed, appear have been follows: 
July 1926, the plaintiffs, operating the Richmond Country 
Clearing Association (hereinafter referred the Richmond bank), 
forwarded the Hampton Loan Exchange Bank (hereinafter re- 
ferred the bank) certain items for collection, aggre- 
gating $566.58. All them were checks depositors drawn upon 
the Bank Hampton (hereinafter referred the drawee bank), 
except one item $22, check upon the bank itself. The 
items were received the collecting bank July 9th, and all 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition §255. 
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the checks were immediately -presented the drawee bank for pay- 
ment, except course the $22 check drawn upon the collecting bank. 
The two banks then had clearance settlement, upon which the drawee 
bank gave the collecting bank its draft for the clearance balance 
upon bank Savannah. The collecting bank, being satisfied with 
the validity the draft just mentioned, after deducting $1.40 ex- 
change, transmitted the Richmond bank its check upon bank 
New York for $565.18 ($566.58 less $1.40 exchange). the 
bank had returns from the draft the drawee bank the 
Savannah bank, namely, Monday July 12th, the drawee bank 
failed open for business, and assume process liquida- 
tion. The Savannah bank, learning the collapse the drawee 
bank, refused payment the draft upon referred above. The 
bank, having been notified such refusal, stopped payment 
the check drawn upon the New York bank, transmitted the 
Richmond bank settlement the collections. The Richmond bank 
then charged back its customers who had transmitted them 
the items which had forwarded the collecting bank, and brought 
suit against the collecting bank upon the check which had trans- 
mitted the New York bank settlement the collection which the 
bank assumed that had made. 

the close all the evidence, the presiding judge directed 
verdict favor the plaintiffs, upon the ground that the collecting 
bank had right receive anything but money payment the 
items received for and, having received the draft 
the drawee bank upon the Savannah bank payment, and transmitted 
its check the New York bank settlement, assumed all risk 
loss, and was liable its check. 

The general rule force July, 1926, stated his honor 
the circuit judge, that, the absence express agreement 
recognized usage between the parties, collecting bank can receive 
nothing but money for items transmitted for collection, and itself 
liable for loss resulting from deviation from this acknowledged 
obligation. Morse, Banks (6th Ed.) 247. (Affected Act 1927, 
Stat. 369.) See, also, Stone Wachovia Bank Trust Co., 145 
166, 143 27; Ryan Bank, 142 231, 140 593; 
Merchants’ Nat. Bank Baltimore Bank, 135 339, 133 
910. The defendant sought testimony doubtful admissibility and 
weak probative value establish custom, usage, agreement 
which authorized collecting banks, correspondents the Richmond 
bank, draft credit the drawee bank conditional 
payment, lieu cash. 

Even such custom, usage, agreement had been established, 
would not have protected the defendant under the evidence this 
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ease, for the facts, testified the cashier the collecting bank, 
not present case for its application. appears that the collecting 
bank held items against the drawee bank excess the items held 
the latter against it, and that, clearance settlement, the latter, 
debtor the former, settled the balance with check upon the 
Savannah may have been more less than the total 
the items transmitted the Richmond bank the collecting bank; 
the amount does not appear the record. could hardly 
reason have been for the exact amount. had been for more than 
that amount, might with reason argued that the amount the 
transmitted items was embraced that check; had been for less, 
clear that could not have been. 

Spokane Eastern Trust Co. Steel Co. (C. A.) 290 
884, held that, where bank presents for clearance checks 
wnich owns and others which holds for collection only, the amount 
due the checks owned should first applied the payment 
checks which were drawn upon it, which owed, and which were 
presented against the time the same clearance. 

the particular clearance July. 1926, the case bar, 
does not appear that the transmitted items were the only checks pre- 
sented the collecting bank the drawee bank. does appear 
that the same time the drawee bank held certain items payable 
the collecting bank which were presented for clearance, and that the 
difference between all the items presented the collecting bank, 
checks owned and checks held for collection, and the 
items presented the drawee bank against the collecting bank was 
settled the draft the drawee bank the Savannah bank 
favor the collecting bank. 

may have been that the items presented the drawee bank, 
the clearance settlement, exceeded amount the items presented 
the collecting bank; that event the collecting bank would necessarily 
have been paying part its obligations, the items held the 
drawee bank against it, with the items which held for collection, and 
the draft the Savannah bank would have been less than the total 
the items transmitted for collection. 

illustrate: Suppose the collecting bank presented checks the 
drawee bank owned amounting $300, and checks held for 
amounting $600, and that the drawee bank presented 
checks held the collecting bank for $500; the drawee bank 
would pay the difference, $300 plus less $500—$400—$200 
less than the total the items held for collection. 

the other hand: Suppose the collecting bank presented checks 
the drawee bank amounting $300, and checks held for collection 
amounting $600, and that the drawee bank presented checks owned 
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the collecting bank for $200; the drawee bank would pay the 
difference, $300 plus less more than 
the total the items held for collection, which would necessarily 
the clearance settlement check. 

Under this last hypothesis, the forwarding bank had authorized 
the collecting bank accept check the drawee bank condi- 
tional payment, lieu cash, there would force the contention 
the collecting bank that was protected the event the in- 
solvency the drawee bank. The court left surmise that this 
condition prevailed. Certainly custom, usage, express agreement 
such claimed this case the collecting bank will not protect 
case where has settled its own obligations with the items held 
for collection, and accepted draft upon the drawee bank for 
less than the sum total the items. 

The judgment this court that the judgment the circuit 
court affirmed. 


ASSIGNMENT NON-NEGOTIABLE 
INSTRUMENT 


Gidden Motor Co. Johnston, Supreme Court Mississippi, 124 So. 
Rep. 367 


The plaintiff, who owned guaranteed claim 
against the assets bank, indorsed the certificate and delivered 
loan. Smith sold the certificate the defendant, who paid the 
full market value the certificate, without notice that Smith’s 
interest the instrument was other than that absolute owner- 
ship. action brought the plaintiff recover possession 
the certificate was held that the indorsement and 
delivery the instrument, which was non-negotiable instrument, 
constituted assignment thereof; and that the defendant, who 
received the instrument from one having the indicia absolute 
ownership for valuable consideration, had title thereto against 
the plaintiff. 


Action Mrs. Johnston against the Gidden Motor Com- 
pany and others. From the decree, defendants appeal. Reversed and 
rendered. 

Cutrer Smith, Clarksdale, and Magruder, Tunica, 
for appellants. 

Maynard, FitzGerald Venable, Clarksdale, for appellee. 


similar decisions see Banking Law Journal Digest (Third 
Edition) §771. 
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GRIFFITH, J.—The state banking department, liquidator 
the Delta Bank Trust Company, issued, March 15, 1921, Mrs. 
Johnston, appellee here, certificate guaranteed claim against 
the assets said bank the sum $3,240.33. Sometime during the 
year 1923 Mrs. Johnston indorsed the said certificate, indorsing her 
name the same the manner which indorsements are usually 
made commercial paper, and without qualification restriction, 
and delivered the same one Smith. The actual purpose and under- 
standing between appellee and said Smith the said indorsement and 
delivery Smith was enable Smith use said certificate avail- 
able collateral for the security loan from the Planters’ Bank 
Smith; but said Smith, instead negotiating the loan with the bank, 
obtained the loan from the appellant, Mrs, Gidden. 

When Smith deposited the said certificate with Mrs. Gidden 
security for the said loan, represented her that was the 
absolute owner certificate. During the years 1924 and 1925 
dividends were paid said certificate the banking depart- 
ment, which payments were received Mrs. Gidden and 
the note evidencing the loan. The first note made Smith 
Mrs. Gidden was not fully paid, and renewal note for the balance 
was given and secured likewise the said certificate. May, 1925, 
said Smith proposed sell the said certificate Mrs. Gidden out- 
right, that thereby the balance due the note would paid and 
the said Smith would receive the overplus cash. Nothing having 
happened during all this time some two years that this certificate 
had remained collateral with Mrs. Gidden indicate that the title 
and interest said Smith was anything other than had represented 
be, that is, that absolute ownership, and, the contrary, 
everything that had happened appearing confirm that claim, Mrs. 
Gidden purchased the said certificate from Smith and paid him there- 
for the then full market value, without discount, and 

Some time after the final transaction last mentioned, but just 
when not clear from the record, Mrs. Johnston, appellee, began— 
and apparently for the first time—to inquire what had been done 
with, what had become of, said certificate, and, learning about 
the year 1926 that was the possession appellant, this suit 
was instituted recover the certificate and for other relief. The 
chancellor sustained the bill, and his decree ordered the certificate 
delivered up, and, addition, gave money judgment against Mrs. 
Gidden, who appeals this court. 

the contention appellee, state the same short, that 
the certificate aforesaid non-negotiable, and that Mrs. Gidden ob- 
tained further title the certificate than the indorsee Smith had, 
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which, appellee contends, was not absolute, but only qualified, 
title, according the facts 

true that the said certificate non-negotiable instrument, 
but there are provisions which inhibit assignment it. 
Non-negotiable instruments which partake the nature commercial 
paper are assignable indorsement and delivery; and such 
dorsement paper the general character aforesaid and thereupon 
its delivery has the legal effect transfer, and transfer absolutely, 
all the right, title, and interest the indorser therein, although, 
course, does not the payer maker that paper operate 
convert the same into negotiable instrument. between the original 
parties, the paper being non-negotiable the beginning, remains 
the end. And just here that the argument made ap- 
pellee fails when contended, appellee contends that permit 
the defense the suit here interposed would obliterate the distine- 
tions between negotiable and non-negotiable paper. Wettlaufer 
Gro. Co. Blanding, 161 Mich. 254, 126 212, Ann. Cas. 
1332; Swedish-American Bank Koebernick, 136 Wis. 473, 117 
1020, 128 Am. St. Rep. and cases cited the several notes. 

the general rule that the assignment chose action vests 
the assignee the title thereto only the same extent that the as- 
signor had the date the assignment, there the important 
qualification that, where the owner places the hands another 
the possession chose, together with the evidence indicia 
absolute ownership that other, assignment the latter will 
vest bona fide assignee the chose for valuable consideration 
the title thereto against the true owner. Cye. 80; 
966; 632. ‘‘The more modern rule upon the subject 
under consideration seems be, that where the owner things 
action, although not technically negotiable, has clothed another, 
whom they are delivered the method common all mercantile 
with the usual apparent indicia title, will 
estopped from setting against second assignee, whom the 
securities have been transferred for value and without notice, that 
the title the first assignee was not perfect and absolute.’’ Moore 
Moore, 112 Ind. 149, 673, Am. St. Rep. 170, 173; Cow- 
drey Vandenburgh, 101 572, Ed. 923; Rollins, 
179 Mass. 346, 983, Am. St. Rep. 386; Craw- 
ford, 238 Ill. 38, 750, 252, 128 Am. St. 
Rep. 95, 99; Otis Gardner, 105 Ill. 444. The qualification stated 
not only practical, but has the sanction natural equity and 
sound morality; and give our unhesitating adherence it, not- 
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withstanding the confusion the books the subject. fact, 
think this court already thoroughly committed the principle, 
seen such cases Wilkinson Love, 149 Miss. 528, 115 So. 707; 
Hall Box, 131 Miss. 218, So. 221; Anderson Yates, Miss. 
110, So. 499; Bank Leeton, 131 Miss. 324, So. 445; McGee 
Carver, 141 Miss. 463, 106 So. 760, and others like import. 

The facts are not disputed, and, since the chancellor upon the law 
reached conclusion opposite that which hold the correct. 
view, the decree reversed, and decree will entered here for 
appellant. 

Reversed, and decree here. 


LOAN SIXTY PER CENT. PER YEAR 


Turney Goldberg’s Loan Office, Supreme Court Oklahoma, 274 
Pac. Rep. 464 


The highest rate interest that may charged Oklahoma 
per cent. per annum. This law cannot defeated dis- 
guising the transaction conditional sale when, reality, 
loan. 

this case the plaintiff borrowed $300 from the defendant, 
the plaintiff agreeing pay the defendant $380 within days 
and delivering certain property the defendant. The parties 
executed conditional sale agreement which the defendant re- 
ceived ‘‘possession the goods until the contract price was paid.’’ 
the end days the plaintiff paid the defendant $15 and 
continued make payments for about two years until $385 had 
been paid. The plaintiff then brought this action recover 
possession the security. The defendant claimed that the pay- 
were payments interest and that the plaintiff still owed 
the defendant the principal, $300. The court held that the transac- 
tion was loan and that, the defendant had received more than 
the entire amount the principal with interest the highest 
legal rate, the plaintiff was entitled possession the goods 
which had been delivered security. 


Replevin Barbara Turney against Goldberg’s Loan Office. 
From judgment for defendant, plaintiff appeals. Reversed with 
directions. 


Denny, Tulsa, for plaintiff error. 


NOTH—For similar decisions see Banking Law Journal Digest 
Edition) §1286. 
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Samuel Boorstin and both Tulsa, for de- 
fendant error. 


LESTER, J.—The parties appeal appear here the lower 
court. The plaintiff brought suit replevin for the possession 
certain personal property that had been delivered the defendant 

The case was tried the court and jury, and, after both sides 
had completed their testimony, the court took the case from the 
jury and rendered its judgment favor the defendant, from 
which judgment the plaintiff prosecutes this appeal. 

The plaintiff, through her agent, the 22d day November, 
borrowed $300 from the defendant corporation, which corpora- 
tion was engaged loaning money personal property delivered 
and pledged security for loans; said business being commonly 
denominated pawnbrokerage. 

memorandum contract was entered into whereby the plaintiff 
was obligated within days from date the loan pay the de- 
the sum $315. the end days the plaintiff paid 
the defendant the sum $15, and continued thereafter make pay- 
ments thereon until she had paid the defendant the total sum 
the last payment being made the 20th day November, 1925. 

The defendant does not dispute the amount the plaintiff claimed 
have paid said loan. 

From examination the briefs filed the parties this 
appears that the defendant relies part for its defense 
section 1951, 1921, which reads follows: 


person who carries the business pawnbroker, re- 
ceiving goods pledge for loans any rate interest above that 
allowed law, except authority license from municipal 
corporation empowered grant licenses pawnbrokers, guilty 


The defendant had secured from the city Tulsa license 

The Constitution this state clearly inhibits the Legislature from 
authorizing any one charge greater rate interest than per 
Article 14, the Constitution, provided: 


legal rate interest shall not exceed six per centum per 
annum, the absence any contract the rate interest, and, 
contract, parties may agree upon any rate not exceed ten per 
centum per annum, and, until reduced the Legislature, said rates 
six and ten per centum shall be, respectively, the legal and the 
maximum contract rates 
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Article 46, par. also prohibits the Legislature from passing 
any local special law fixing the rate interest. 

The defendant contends that, although the plaintiff had paid the 
sum $385 said loan between the 22d day November, 1923, 
and the 20th day November, 1925, the plaintiff still indebted 
the defendant the principal sum $300. 

The defendant introduced contract tending show that the 
agreement between the defendant and plaintiff constituted condi- 
tional sale, and, account the defendant reserving possession 
the goods until the contract price was paid, plaintiff and defendant 
did not occupy the relation lender and borrower money. 

The evidence shows that the defendant advertised its business 
that loaning money low rate interest, and that would 
loan money anything value. The defendant company making 
loans required that person securing loan surrender the 
possession personal property security for such loan. 

The instrument introduced evidence the defendant similar 
character that appearing the case Sparks Robinson, 
Ark. 460, 460. The pawnbroker there issued the borrower 
the following memorandum writing: 


certify that the holder this certificate presents 
the same office, 105 East Markham street, not later than 
thirty days from date, has the option purchasing any one article 
merchandise place business that for sale price not 
exceed ten per cent. above its actual cost; including one sewing 
machine, $8.00, preferred. This offer will void after thirty days 
from date. All goods bought and sold for 


The court the above case said: 


court was clearly justified concluding that the instrument 
purporting bill sale, although absolute its face, was in- 
tended the parties nothing more than security for the money 
advanced. The right redemption was reserved the grantor the 
face the instrument, and the extraneous proof warranted the con- 
clusion that the instrument was intended mortgage. Stryker 
Hershy, Ark. 264. mortgage the mortgagee becomes 
the absolute owner, where there failure pay, and redemption. 

instrument itself, and the sale ticket given with it, show 
that the grantor had the privilege redeeming thirty days, 
paying the and not exceeding ten per cent., and the proof 
shows that the end each month the eighty cents, ten per 
cent. per month, was collected, and another sale ticket was issued 
granting the same privilege. And this might continued 
finitum. The law shells the covering and extracts the kernel. Names 
amount nothing when they fail designate the facts. are 
the opinion that the court was justified that the papers 
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called ‘bill sale’ and ‘sale tickets’ were nothing more less than 
shift for usurious loan 


the instant case the evidence clearly shows that both parties 
treated the contract loan money only. The defendant, from 
time time, acknowledged the receipt interest from plaintiff. 

conclude that, the time the instituted her suit 
recover possession said property, the payments theretofore made 
the defendant were just effectual she had made the 
defendant one payment the principal sum $300, addition 
the interest due thereon. 

Certainly the latter case one would dispute the right the 
plaintiff recover her property; the fact is, the plaintiff made pay- 
ments the defendant amount excess the principal and 
interest said loan. The principal loan amounted $300. Within 
period two years the plaintiff paid the defendant $385. The 
interest said principal for the period the loan the highest 
contractual rate could not any manner have exceeded $60. Thus 
find that the plaintiff paid the defendant excess $25 over 
and above the principal, and, addition thereto, the highest legal 
rate interest thereon. 

The defendant insists that the plaintiff did not pursue the provi- 
sions the statutes relating the recovery usurious interest, and 
therefore plaintiff not entitled succeed action replevin. 

understand the facts, the plaintiff not seeking judgment 
against the defendant for usurious interest, but simply claims that 
the transaction between the plaintiff and defendant constituted loan 
money, and that the plaintiff having returned the defendant 
amount equal the principal together with all the interest thereon; 
therefore the plaintiff, having discharged all claims against said 
property, entitled the return said property. 

argument, however adroit specious, can avoid these ultimate 
and undisputed facts this case, wit: First, the contract between 
the plaintiff and defendant constituted loan. Second, secure the 
payment said loan certain property was delivered the defendant. 
Third, the plaintiff had paid the defendant amount equal 
the principal loan, together with all interest thereon. 
facts the plaintiff entitled the return the property pledged, 
and, upon refusal the defendant deliver the plaintiff said prop- 
erty, plaintiff entitled recover the same action replevin. 

think the trial court erred withdrawing the case from the 
jury and entering judgment for the defendant. 

The cause reversed, with directions proceed said cause 
not inconsistent with the views herein expressed. 
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SURVIVOR NOT ENTITLED DEPOSIT 
TWO NAMES 


Daly Pacific Savings Loan Association, Supreme Court 
Washington, 282 Pac. Rep. 


father opened savings account with money belonging 
him and thereafter caused the name his son placed 
signature card connection with the account. Thereafter the 
account was carried the name the father and son, but the 
father’s name alone appeared the passbook. The father from 
time time deposited money the account but the son never 
made deposit. withdrawals were made either party. 
Upon the death the father was held that there had been 
gift the deposit the son and that the deposit belonged 
the father’s estate. 


Action Robert Sidney Daly and wife against the Savings 
Loan Association. From judgment dismissing action, plaintiffs 
appeal. Affirmed. 

Furber Furber, Seattle, for appellants. 

Henderson, Carnahan Thompson, Tacoma, for respondent. 


MAIN, J.—This action was brought recover the amount 
savings account which the defendant refused pay over the 
plaintiffs. The answer contained certain admissions and denials and 
pleaded affirmative defense. The cause was tried the court 
without jury and resulted findings fact, from which the court 
that recovery could had. Judgment was entered 
dismissing the action, from which the plaintiffs appeal. 

The facts found the trial court summarized fol- 
lows: respondent was savings and loan association, duly 
organized under the laws this state, with its principal place 
business the city Tacoma. June 10, 1923, one John Daly, the 
father the appellant Robert Sidney Daly, opened savings account 
with the respondent which was designated account number 06829. 
The money with which the account was opened belonged John Daly. 
November 1925, John Daly caused the name the appellant 
Robert Sidney Daly placed signature card connection 
with the account. Thereafter the account was carried the books 
the name John Daly and Robert Sidney Daly, the former’s 
name alone appearing upon the passbook. Thereafter John Daly 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) §354. 
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from time time deposited money in-the account. Robert Sidney 
Daly time made any deposit therein. There were withdrawals 
from the either John Daly Robert Sidney Daly from 
the time the account was opened until the death John Daly, which 
January 1928. that time the account had balance 
therein, including accrued interest, $740.63. the time the name 
the appellant Robert Sidney Daly was placed upon the signature 
eard, John Daly stated that when died the balance the account 
would belong his son, Robert Sidney Daly. John Daly time 
made attempted make gift the moneys the account, 
any portion thereof, which would pass from himself the dominion and 
thereof. When John Daly died left surviving him Margaret 
Daly, his widow, and Robert Sidney Daly, his son, his only surviving 
heirs. January 1928, two days after the death John Daly, the 
appellants appeared the respondent’s place business, and Robert 
Sidney Daly made affidavit which recited that the passbook which 
had originally been issued John Daly had been lost. Thereupon 
another passbook, which was stamped ‘‘duplicate’’ and the 
same number the original account, was issued the name 
Robert Sidney Daly and Ellen Daly, the appellants. January 10, 
1928, Margaret Daly, the widow, administratrix the estate 
John Daly, presented the original passbook theretofore issued John 
Daly the respondent, together with certified copy her letters 
administration, and the balance remaining the account the 
time the death John Daly was paid her such administratrix. 
This was the sum $740.63. 

After reading the statement facts and considering the exhibits 
this case, are the opinion that the trial court correctly found 
the facts. 

The first question is: What interest did Robert Sidney Daly have 
the during the lifetime his father and the time his 
death? Prior his father’s death, reason the fact that his signa- 
ture appeared upon the card, the son had right draw upon the 
account, which right did not exercise. Robert Sidney Daly 
acquired any interest the account, the moneys therein having been 
deposited his father, was reasén gift. constitute 
‘‘gift’’ was necessary that Robert Sidney Daly should acquire 
dominion and control over the account, part it, other than 
merely the right draw checks thereon. order constitute 
gift elementary that delivery, either actual constructive, 
essential. Jackson Lamar, Wash. 385, 121 857. The 
that Robert Sidney Daly had right draw upon the account did 
not pass title him thereto from his father, who supplied the funds 
upon the son had joint right draw. Meyers Albert, 
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bank opened the name two persons, the money being supplied 
one, but each having the equal right draw upon it, the title 
the account does not pass from the one supplying the funds the 
one whom the right draw jointly extended. (Citing authori- 

The cases Slocum’s Estate, Wash. 158, 145 204, and 
Wolfe Hoefke, 124 Wash. 495, 214 1047, are the same effect 
the two cases already cited. The case Kennedy MeMurray, 
169 Cal. 287, 146 647, 650, Ann. Cas. 1916D, 515, based upon 
different facts. There the parties whose names the account was 
earried had signed agreement that the moneys deposited therein 
should, each them, ‘‘joint time, title, and possession. 

There nothing that kind the present case. 

would serve useful purpose review detail the authorities 
the appellants upon this question, because, view the 
facts, the previous holdings this court cover the question and are 
decisive. 

The next question whether the respondent was estopped from 
denying that the appellants were entitled the money the account. 
the second page the passbook, under the heading ‘‘Rules and 
among other things, appears this: ‘‘Shares issued 
the name two more persons, whether husband wife, 
otherwise, are withdrawable any one such persons, and the re- 
ceipt acquittance any one such persons shall constitute full 
release the Association for such withdrawal, regardless the death 
disability any other such joint shareholder.’’ 

That regulation substantially the same contained section 
3721, Rem. Comp. Stat. Nowhere does the regulation the statute 
have the effect making money deposited one person, but upon 
which and another have right draw, the joint property the 
two. The regulation and the statute have for their obvious purpose 
the protection the association the event that one the parties, 
after the death the other and without knowledge the part the 
association such death, should draw out the account. see 
nothing upon which base the claim estoppel. 

The last question and the first argued the appellants’ brief, 
and the one upon which they principally rely, that when the dupli- 
passbook was issued new contract was made with the association 
which obligated itself pay the appellants the balance the 
account indicated that passbook. this connection the rule 
that where check presented the payee bank which 
drawn and received deposit and credited his account, this 
amounts, the absence fraud, the payment the check, 
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relied upon. That rule, however, not applicable the facts 
this case. Here the duplicate passbook was issued the appellants 
because one them had made affidavit that the original passbook 
had been lost. The number the duplicate passbook was the same 
the number the original book. was continuation the old 
account the name the appellants. The situation not the same 
would have been had the appellants actually drawn out the 
money the account upon check signed Robert Sidney Daly 
and redeposited new account their own names, carrying 
new number. Had this been done different situation would pre- 
sented upon which express opinion. 

When John Daly died the money the account passed his 
estate. Robert Sidney Daly had interest except heir. 
Even though issuing the duplicate passbook the respondent con- 
tracted with the appellants pay the account them, difficult 
see what consideration there was for this contract. Without con- 
sideration the contract, there were one, could not enforced against 
the association. 

The judgment will affirmed. 


WAIVER NOTICE BINDING INDORSER 


Confidential Finance Co. Monastersky, Supreme Court New 
Jersey, 148 Atl. Rep. 183 


Three persons indorsed note order induce the plaintiff 
accept the note and make loan the maker. The 
signatures the indorsers appeared under provision reading: 
and notice nonpayment this note hereby waived.’’ 
action the note the third indorser, who had received 
notice dishonor, contended that was not bound the waiver 
notice under section 110 the Negotiable Instruments Law, 
which provides that where waiver embodied the instrument 
itself binding upon all parties, but where written above 
the signature indorser binds him only. was held that 
the waiver this case was binding upon all the indorsers, and 
not only upon the first. 


Action the Confidential Finance Company against Samuel 
Monastersky, William Fisch, and others. Judgment for plaintiff, 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) §856. 
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and defendant last named and certain other defendant appeal. 
Affirmed. 

Herman Weckstein, Newark, for appellants. 

Isador Davis, Newark, for appellee. 


PARKER, J.—The only point for any particular con- 
sideration the legal effect the clause waiver protest and 
notice the back the note suit, made Samuel Monastersky 
and indorsed the other three defendants. conceded that 
notice dishonor was given required ordinarily statute and 
common law. 

The note was indorsed follows: 


and Notice nonpayment this note hereby waived 
(sic) 
Monastersky. 


There was denial the signatures, and the defenses specified 
response demand were, first, failure give notice protest; 
second and third, some vague allegation laches estoppel. The 
directed verdict for plaintiff against all the defendants, after 
refusing nonsuit, for which ground was urged. 

The first point now made that waiver the form set out 
above binds only the first indorser signing thereunder (in this case 
Fisch), and not later indorsers such view the 
language section 110 the Negotiable Instruments Act Comp. 
St. 1910, 3747). 

Our examination the case leads the contrary result. 

The plaintiff corporation licensed under Act March 23, 1914 
(P. 75), and Supplements and Amendments thereto, make 
loans not exceeding $300 rates interest excess the usual 
limit per cent. The case shows that the three indorsers (desig- 
nated such section the Negotiable Instruments Act 
Comp. St. 1910, 3742), affixed their names induce plaintiff 
accept the note and loan the money. Appellant Poleshuck himself 
testified that Fisch and Monastersky (whether Samuel, the maker, 
William, the indorser, not stated) were with him when signed. 
Whether the waiver clause writing, printed, the back 
the note, likewise not apparent from the evidence; but not 
suggested that was not there when Fisch signed immediately under 
it, and when Monastersky and signed directly under 
Fisch’s signature. 

The language section 110 follows: 
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the waiver embodied the instrument itself, 
binding upon all parties; but where written above the signature 


are content assume for present purposes that the waiver 
clause now under examination not ‘‘embodied the instrument 
though judges have disagreed that point. 
Stalker 194 Iowa, 1354, 191 175, 177, dissenting opinion 
Evans, assuming, the question then whether the waiver 
above the signature’’ Poleshuck the sense intended 
the second clause section 110. approve the view, obiter 
perhaps, expressed the prevailing opinion the Iowa court 
the case just cited, that language the note without having 
specifically repeated above the signature each indorser. This 
happens, for example, where group accommodation indorsers 
sign together under one waiver obviously intended bind 
eareful reading the Iowa case will show that the language and posi- 
tion the several indorsements were such ‘indicate very 
different situation. further noteworthy that the court cited with 
approval the West Virginia case Central National Bank Scioto- 
ville Milling Co., Va. 782, 808, which the position 
the indorsements corresponds exactly with that the present case, 
and likewise appeared that all the indorsements had been signed 
before plaintiff took the note for value, and all were (as here) what 
may ‘‘outside’’ indorsements; parties not the line 
negotiation the note. 

The West Virginia court upheld judgment against the second 
group several indorsers signing under the waiver clause, though 
was admitted that she had not been notified nonpayment. 

The statute says: ‘‘Written above the signature 
does not say immediately above, juxtaposition with, such 
signature. the waiver clause had read, ‘‘we hereby waive,’’ etc., 
the intent all signing succession under that clause would 
Couched the passive voice, the clause applicable one 
several signers; and our conclusion the meaning section 
110 that was never intended require separate waiver clause 
for every indorser, but still recognize the fact several signing under 
the clause with intent bound thereby. 

think also that the direction verdict was proper. There 
question Fisch, who signed directly under the 
waiver. Poleshuck, his own testimony that all the indorsers 
were together, and that signed and indorsed 
the note and made statement satisfy the plaintiff accepting 
him indorser. 
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The suggestions laches and estoppel are without merit. the 
indorsers were not entitled notice, delay several months en- 
forcing the note against them immaterial. 

The judgment will affirmed. 


BANK DEPOSIT ENTITLED ENFORCE 
CHECK AGAINST DRAWER 


Bromfield Cochran, Supreme Court Colorado, 283 Pac. Rep. 


The payee check indorsed blank and deposited 
his bank, using deposit slip which provided that all items were 
taken the bank forwarding agency and ‘‘subject final 
cash payment.’’ The bank permitted the depositor draw the 
entire amount the check, but when the check was presented 
payment was refused because the drawer had stopped payment. 
was held that the depository bank could enforce the check 
against the drawer. Upon permitting the depositor draw against 
the credit became the owner the check notwithstanding provi- 
sions the deposit slip. 


Suit George Stahl, receiver the Broadway National 
Bank Denver, for whom Bromfield was substituted 
ceiver, against Horace Cochran and James Cochran, co-partners, 
doing business under the name and style Cochran Cochran, the 
Rockwell Investment Company, and another. Judgment for plaintiff 
against the defendant. Judgment for the last-named de- 
fendant was affirmed, and plaintiff brings error. Reversed, with 
directions. 

Lee, Benjamin Griffith, and Arthur Aldrich, all Denver, 
for plaintiff error. 

Ira Rothgerber and Walter Appel, both Denver, for 
defendants error. 


MOORE, J.—George Stahl, receiver the Broadway Na- 
tional Bank, brought suit the county court the city and county 
Denver against Cochran Cochran, co-partners, the Rockwell 
Investment Company, and the Parker Realty Company, corpora- 
tions, recover $652.41. The complaint charged that the Rockwell 
Investment Company and the Parker Realty Company, for valuable 
consideration, made, executed, and delivered certain check drawn 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition §495. 
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the International Trust Company, dated December 16, 1925, and 
payable Horace Cochran and James Cochran the sum 
$1,497.30; that said check was indorsed unconditionally the payees, 
and thereafter deposited their account the Broadway National 
Bank, payees using deposit slip which contained the following provi- 
sions: ‘‘All checks, drafts and other items drawn payable 
other banks are offered for deposit to, and received by, this bank 
forwarding agency and will credited provisionally subject 
final cash payment, the bank reserving the right decline payment 
checks drawn against such credits,’’ that said amount was 
the account defendants Cochran Cochran, who thereupon were 
permitted draw and drew against said check, sums aggregating 
$652.41, and that the bank became thereby the owner thereof. There- 
after payment upon said check was stopped, and this suit was insti- 
tuted recover the amount thus paid out, $652.41, together with 
interest per cent. from December 16, 1925. Cochran Cochran 
failed appear, and judgment was entered against them the 
court. 

The defendants the Rockwell Investment Company and the Parker 
Realty Company answered, admitting the execution and delivery 
said check, and that payment thereof had been stopped because 
alleged fraud perpetrated the payees upon the makers. stipula- 
tion, the allegations contained the complaint and answer, for the 
purposes the trial, were admitted proven. The county court 
thereupon entered judgment for the defendants, from which plaintiff 
appealed the district court. Upon trial there, under similar 
stipulation, judgment was again rendered favor the defendants, 
which the plaintiff now seeks review, contending that the court 
erred failing render judgment for the plaintiff. 

From the foregoing, apparent that the sole question for 
determination this court is: Was the Broadway Bank the owner 
said check merely agent the depositors for 
title the check passed the bank, should recover, otherwise not. 

have held that, where check drawn one bank and un- 
conditionally deposited another, the latter becomes merely agent 
the depositor, and title does not pass said bank; and further 
that, under such circumstances, the bank deposit extends credit 
and permits the depositor withdraw the amount the check, the 
bank becomes the owner thereof. See Union National Bank Motor 
Company, Colo. 132, 197 753; Manatee Bank Fruit Company, 
Colo. 342, 201 560; First National Bank Fruit Company, 
Colo. 345, 201 561; First National Bank Fleming State Bank, 
Colo. 309, 221 891 and Denver National Bank, 
Colo. 227, 230 610. 
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Defendant corporations contend that the provisions contained 
the deposit slip aforesaid are controlling, and that thereby the bank 
became merely agent the depositor, and that the subsequent 
extension credit the depositor and withdrawal funds did 
not change the contract deposit then pass title the bank. 
support thereof, the Fleming Case, supra, cited. are the 
opinion that this case not decisive defendants’ claims. Therein 
check for $1,000 was drawn another bank and deposited the 
payee the plaintiff bank without indorsement, but with directions 
that his indorsement supplied, plaintiff was satisfied that the 
check was good and that the proceeds thereof remitted the Hart- 
man Bank for the credit one Dean Doyle. Drawee bank telegraphed 
the plaintiff that the check would honored, whereupon the payee’s 
indorsement was supplied, and the check was forwarded the drawee 
bank and payment refused. Upon notice thereof, payee ordered the 
bank deposit again send the check for collection, which was 
done, and was again dishonored. Whereupon the account the 
payee was charged the amount the check. Suit was brought 
the plaintiff against the acceptor for failure pay after demand 
upon the theory that the transaction was sale and not deposit for 
The trial court found that the plaintiff, having charged 
the amount the check back against the depositor’s account, thereby 
received payment account money advanced said check, and 
was therefore not the real party interest, and that the facts dis- 
closed that neither the depositor nor the plaintiff intended that the 
transaction should operate sale the depositor the plaintiff 
bank. was held that the judgment the lower court was right 
upon either ground. the question sale, the rule enunciated 
follows (page 312 Colo., 221 892): 

here, check indorsed blank the payee, and 
placed bank other than the one which drawn, whether 
such transaction constitutes sale the check the first bank 
merely deposit for collection depends upon the facts and 
circumstances attending the transaction. sale title passes 
the bank which the deposit made. for collection only, 
the check deposited check, the relation debtor and 
does not arise, and the check remains the property the depositor, 
and the hands the bank his agent for collection, with title 
still the payee, and not the cases. 

this state the general custom and understanding that, when 
customer deposits his bank checks drawn another bank, they 
are received for collection, and are charged the account 
dishonored. Some banks, way precaution, print upon their 
deposit slips notice this effect. The banks generally, the absence 
special notice, regard such transactions deposits for collections, 
and, even when credited checking account, the right recognized 
the law merchant charge back the account dishonored check 


304 THE BANKING LAW JOURNAL 


exercised. Town Manitou First Nat. Bank Colorado Springs, 


Applying these principles the instant case, must necessarily 
hold that the intention the parties controlling; that, pursuant 
the provisions the deposit slip, plaintiff bank, the time 
deposit, was merely agent collect; that, when the 
amount said check the payees’ account, and thereupon paid 
them $652.41 account thereof, thereby elected not exercise the 
right decline payment thereof provided the terms said 
deposit slip; and that the payment made and the receipt thereof 
the depositor evidenced intention the parties that sale said 
check consummated, and the bank thereby became the owner 
said check. 

Our conclusions herein are fortified all the Colorado cases 
hereinabove set forth. Defendants authorized the circulation their 
negotiable instrument the commercial world, and thereby repre- 
sented that was their valid and binding obligation pay the amount 
thereof any innocent party who held the same for value and without 
notice any claimed infirmity. would unjust and inequitable 
under all the circumstances this hold that the plaintiff 
bank, entirely innocent party, should suffer loss $652.41. 
Certainly, all fairness, between plaintiff bank and defendants, 
the loss should fall upon the defendants which caused exist. 

The judgment the lower court therefore reversed, with 
tions enter judgment for the plaintiff the sum $652.41, to- 
gether with interest thereon the rate per cent. per annum from 
December 16, 1925, date. 


LIABILITY BANK COLLECTING CHECKS 
UNAUTHORIZED INDORSEMENT 


Commercial Casualty Insurance Co. Isbell National Bank, Supreme 
Court Alabama, 124 So. Rep. 413 


complaint alleging that the defendant bank came into posses- 
sion the money sued for, checks representing that money, 
the indorsement person receiving them virtue his em- 
ployment representative the plaintiff’s assignor for the 
sale its products specified territory sets out cause 
action against the defendant bank. 


similar decisions see Banking Law Journal Digest (Third 
Edition) §448. 
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this case appeared that Miller was the representative 
the East Side Packing Company, the plaintiff’s assignor, for the 
sale the company’s products specified territory. was 
required make collections and deposit them for the account 
the packing company specified bank. Miller employed 
Gillam sell the products the packing company. Gillam re- 
checks payable the packing company, and indorsed them 
follows: ‘‘East Side Packing ‘‘For deposit, The 
Isbell National Bank, Gillam Brokerage Company.’’ Gillam then 
deposited the checks the defendant bank, which collected them 
and placed the proceeds the credit the Gillam Brokerage Com- 
pany. The defendant bank did not deny that had possession 
the money. was held that the complaint stated cause 
action since appeared the face the complaint that the 
money belonged the plaintiff and reason appeared why the 
plaintiff should not recover. 


Action the Commercial Casualty Insurance Company against 
the Isbell National Bank. From judgment nonsuit, plaintiff 
appeals. Reversed and remanded. 

The first three counts the complaint are the common counts— 
account, account stated, and for money received de- 
fendant the use the East Side Packing Company; each count 
averring that plaintiff the owner the claim. The fifth count 
follows: 


claims the defendant the sum fifty-three hundred 
eighty-six dollars and seventy cents ($5,386.70), for that heretofore, 
during the months December, 1925, and January, 1926, one 
Gillam, who was the time general manager Gillam Brokerage 
Company, corporation, came into possession certain checks drawn 
various parties different times, during said months, and 
various banks other than the defendant bank, payable the order 
the East Side Packing Company, which said checks were the 
property the East Side Packing Company, corporation; that said 
Gillam Brokerage Company during said time had account with 
the defendant bank; that defendant received said checks from the 
Gillam Brokerage Company, upon which the said Gillam had 
placed caused placed thereon the following indorsements: 
‘East Side Packing Company,’ ‘For deposit, The Isbell National Bank, 
Gillam Brokerage Company.’ And the defendant collected the several 
amounts represented said checks, aggregating the above-named 
sum, which sum, after such from the several banks which 
they were drawn, was deposited the defendant the account 
said Gillam Brokerage Company. 

avers that the time the said Gillam received 
said was acting for the East Side Packing Company under 
contract between said Gillam and Miller, dated June 19, 1922, 
copy which contract hereto attached and marked exhibit and 
the time the execution said contract with Gillam and the 
time said checks were received said Gillam the said Miller was 
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acting under contract with the East Side Packing Company, copy 
which hereto attached and.marked exhibit which said ex- 
hibits are made part this complaint; that said checks were de- 
livered the said Gillam payment accounts due the East Side 
Packing Company the drawers said checks. 

further avers that said East Side Packing Company 
prior the commencement this suit, transferred and assigned 
plaintiff all its claim, right, title and interest and said checks, 
and the proceeds the same, and the said sum fifty-three hundred 
eighty-six dollars and seventy cents ($5,386.70) now due the 
plaintiff the 


Exhibit 


Agreement. 

agreement, made and entered into this nineteenth day 
June, 1922, and between Gillam, the state Alabama, 
Talladega, party the first part, and Miller, the 
state Alabama, city Anniston, party the second part, wit- 
nesseth 

party the first part offer and sell such packing house 
products party the second part may desire offer through him 
dealers the territory agreed upon, viz. Talladega Clera 
Southern between Talladega and Columbiana inclusive for car route 
shipment. 

party this first part will mail his orders direct such 
packer party second part shall direct, and shipment will made 
and invoice rendered the customer direct the shipper, carbon 
copy all orders mailed party second part each day 
party first part. 

party the second part will furnish the party the first 
part statements the accounts the end each week and party 
first part will collect the amounts and render party second part 
statement such collections, with the checks attached each day 
itemizing individuals from whom collections are made. 

consideration the foregoing the party the second part 
agrees pay party the first part per and 
Bacon Meats and lard and per ewt. all other products, this 
commission paid monthly. 

further understood and agreed that all expense whatsoever 
handling this business shall borne party first part. 

first part agrees furnish surety bond the sum 
$5,000.00, premium paid party the second part. 

further understood and agreed that party the first part 
assume responsibility for and guarantee payment 85% 
the accounts that are uncollected the expiration ninety (90) 
days from date original shipment, e., all items that are outstand- 
ing the end ninety (90) days are automatically revert 
the account the party the first part and remittance made 
party second part immediately. 

agreement may terminated either party, with with- 
out cause, with thirty days notice the other. [Signed] Miller, 


q 
i 
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Party the Second Part. [Signed] Gillam, Party the First 


Exhibit 


Agreement. 


agreement, made and entered into this fifteenth day 
June, 1922, and between Miller, the state Alabama, 
Anniston, party the first part, and the East Side Packing 
Company, corporation, the state Illinois and the city 
St. Louis, party the second part, witnesseth: 

party the first part receive, store, deliver, collect 
and account for under the name the party the second part all 
packing house products consigned him and guarantee accounts 
for 1.00 ewt. all products except dry salt meats and lard, for 

the event party the first part shall operate peddler cars 
all other clauses this contract shall apply same except that the 
commissions shall all products except dry salt meats 
and lard for which the commission will view 
the fact there storage, unloading, shipping drayage expense. 

the second part furnish stationery for such ac- 
counting and the party the first part furnish all reports, inci- 
dent the business the satisfaction the party the second part. 

the second part take out qualification papers for 
foreign corporation business the state Alabama and 
pay annual license thereon. Party the second part pay insurance 
and taxes consigned stock.. 

the first part will unload all consigned products and 
store same under temperature that will properly preserve the product. 
with additional expense except that where necessary engage 
outside freezer storage, same borne party the second part. 

bulk dry salt meats actual weights, any shrink excess 
borne party the first part, any gain weight 
for the benefit the party the second part. 

are paid [party] the first part immediately 
upon closing each consignment. 

the first part have exclusive sale the product 
the party the second part Anniston vicinity and any additional 
territory mutually agreed upon. 

the first part will render invoice for product party 
the second party invoice heads party the second part, and 
make deposit such collections for the account the party the 
second part Anniston National Bank, sending copy all such 
deposits party the second part, itemizing individuals from whom 
collections are made. 

the first part will furnish surety bond the amount 
$15,0C0.00 premium paid party second part. 

specifically understood and agreed that party the first 
part assume all responsibility for any and all items that are 
uncollected the expiration ninety (90) days are auto- 
matically revert the account the party the first part and re- 
mittance made party the second part immediately. 

agreement remain effect for two years, except that 
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either party may terminate same within thirty days’ notice the 
other. East Side Packing Company, per Hunter, President, 
Party the Second Part. 

Miller, Party the First Part.’’ 


Count the same count except that omits the averments 
with reference the contracts. 


the name East Side Packing Company was indorsed 
the checks mentioned the complaint Gillam, who made such 
indorsement use rubber stamp, and that during long period, 
wit, about three years immediately prior the time mentioned 
the complaint, the said Gillam had indorsed many hundreds 
checks payable said East Side Packing Company, and amounting 
the aggregate several hundred thousands dollars the manner 
hereinabove stated, and had deposited same defendant’s bank the 
same manner averred the complaint, and had transmitted said 
East Side Packing Company from time time checks Gillam 
Brokerage Company cover checks indorsed the said 
Gillam said period about three years, and that said checks 
Gillam Brokerage Company were paid East Side Packing Company, 
and that defendant had notice knowledge that the said Gillam 
did not have authority indorse the name East Side Packing Com- 
pany checks, and that said East Side Packing Company never prior 
the time mentioned the complaint notified defendant that the said 
Gillam had authority indorse its name checks, and defendant 
says that consequence said course dealing hereinafter alleged, 
the said plaintiff estopped deny that the said Gillam had author- 
ity indorse the name East Side Packing Company said checks 
mentioned the complaint.’’ 


states that the East Side Packing Company was not 
any manner responsible for the acts Gillam forging 
its indorsement checks belonging it; that said Gillam was 
instructed the East Side Packing Company send all checks 
National Bank, and send collection sheet showing all collections 
made him along with said checks that these collection sheets were 
forwarded Miller the East Side Packing Company, along 
with statements showing deposits had been made the Anniston 
National Bank sums equal that listed the collection sheets; 
that there was nothing from said collection sheets and from the state- 
ments the bank which would any manner put the East Side 
Packing Company notice that said Gillam was acting contrary 
instructions and forging its indorsement the checks and depositing 
the same defendant bank, and said East Side Packing Company 
received notice knowledge said fact the course deal- 
ings between defendant and said Gillam until the Anniston 
National Bank notified that certain checks issued said Gillam 
Gillam Brokerage Company had been returned marked unpaid; 
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that upon receiving said notice immediately took steps protect 
itself and defendant from any further forgery, not estopped for 
and account any acts between defendant and said 


demurrer plea 11, answer counts and was 
overruled, and defendant’s demurrer replication was sustained. 
Because these and other like adverse rulings pleading, plaintiff 
took nonsuit. 

Merrill Jones, Anniston, for appellant. 

Harrison Stringer, Talladega, for appellee. 


SAYRE, J.—We consider the case presented the record. That 
case will sufficiently appear reference the complaint contain- 
ing common counts and counts special assumpsit, plea 11, and 
replication The plea, state its effect very briefly, that the 
defendant bank came into possession the money sued for, 
checks representing that money, the indorsement one Gillam, 
who had received the checks virtue his employment one Miller, 
who, turn, represented the East Side Packing Company for the 
sale its products specified territory. Miller had authority 
deposit with the Anniston National Bank. Gillam de- 
posited checks received him from purchasers East Side Pack-. 
ing Company’s products with the Isbell Bank indorsing such checks 
follows. ‘‘East Side Packing ‘‘For deposit, The Isbell 
National Bank, Gillam Brokerage Company.’’ Gillam was Gillam 
Brokerage Company. Plaintiff, assignee the East Side Packing 
Company, sues the Isbell Bank recover money deposited. De- 
fendant does not deny its continued possession the money. 
the facts appearing the pleading, the money belongs plaintiff 
and reason appears why plaintiff should not recover. The principle 
1063, controls the result. not intend charge the depositor 
with fraud forgery. That this case, thus far shown the 
pleadings, immaterial. The controlling facts are that the money 
deposited was the money plaintiff’s assignor, and, for aught ap- 
pearing, still the keeping defendant. ought not state 
conclusions hypothetical case, case which the depositor had 
been allowed withdraw the fund without actual notice plaintiff’s 
ownership and the depositor’s alleged lack authority, but with 
only such notice, any, would imputed law the bank 
the facts alleged plaintiff’s replication. 

The judgment should reversed, for the reason that, against 
plaintiff its assignor, defendant has shown right retain the 
money. 

Reversed and remanded. 
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SALE BANK STOCK INVALID 


Taylor, Bank Commissioner Gordon, Supreme Court Arkansas, 
Rep. (2d) 561 


Where money bank used purchase some its out- 
standing stock that the bank thereby becomes least the 
equitable owner the stock, and the cashier thereafter attempts 
make sale this stock taking notes for the purchase price 
violation provision the Arkansas Constitution prohibiting 
the issuance corporate stock except for money property 
actually received labor done, the attempted sale invalid. The 
purchasers cannot held liable their notes, nor can they 
held liable stockholders for assessment. 


Actions Taylor, Bank Commissioner, against Edward 
Gordon and others and against one Lucas and others, consolidated. 
From the decrees, plaintiff appeals. Affirmed defendants named, 
but others cause remanded. 

Strait, Morrilton, for appellant. 
Edward Gordon, Morrilton, for appellees. 


McHANEY, J.—Appellants brought separate actions against ap- 
pellees Gordon and Lucas, recover from Gordon promissory 
note $1,907.65 and interest, and from Lucas $2,400 
both notes being dated January 12, 1926, and given the Bank 
Morrilton renewal previous notes given said bank July, 
1925, payment for shares each said bank’s stock, the par 
value $1,000. the case Gordon $500 was paid said bank 
check part the purchase price, and note given for 
$2,000, while the case Lucas, cash payment was made, and 
his note was for $2,500. January, 1926, dividend was declared 
and paid, and credited these notes, thereby reducing them the 
amounts above stated. This stock was bought under the following 

Loid Rainwater, president the Bank Morrilton, was, July, 
1925, appointed state bank commissioner. desired dispose 
his stock said bank and induced appellee Stover take over and 
dispose others. advised the Echols heirs, children his 
sister, who were also stockholders and are appellees here, dispose 
their stock, which they did, acting through Rainwater and Stover, 
price $2.40 the dollar. Stover called upon Gordon and 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) §1163. 
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Lucas, advised them the bank had some stock for sale; that was 
worth three four for one, was good buy $2.50; that they de- 
sired place same with friends the bank, and urged them buy. 
told them the bank would take their notes for same, and that the 
dividends would time pay out. Each them agreed purchase 
$1,000 par, for which Gordon gave his check the bank for $500 
and his note for $2,000, and Lucas gave his note for $2,500, above 
stated. The Echols stock had already been surrendered and paid for 
Stover, apparently taking the bank’s money and charging same 
his account, without any authority from the board directors 
so. When received Gordon’s check and the two notes, they 
were turned over the bank, and his account credited therewith. 

March 18, 1926, Gordon executed his note the bank for 
$431.20 for money borrowed. December, 1926, the Bank Morril- 
ton was found wholly insolvent, and was placed the hands 
appellant bank commissioner for liquidation. Its assets, including 
said notes, were sold appellant First State Bank, and this suit 
involved, not only said notes, but assessment 100 per cent. against 
all stockholders. 

There was decree canceling said stock purchase notes, per- 
mitting Gordon offset his liability the note for borrowed money 
and small overdraft against his cash payment for stock, and deny- 
ing recovery against Gordon and Lucas account the 100 per 
cent. stock assessment. There was alternative prayer the com- 
plaint that, the event recovery was had against Gordon and 
Lueas, judgment might had against Stover and the Echols heirs, 
both for the money the bank unlawfully used the purchase 
the stock and the 100 per cent. assessment. The trial court made 
disposition this latter prayer. 

think the court correctly denied recovery against Gordon 
and Lucas. the bank’s money was used acquire the Echols 
stock, and think the evidence sufficient justify the holding that 
was, then the bank became the owner the stock, and, when 
was sold, the evidence sufficient sustain the finding that was 
sold the bank’s property. Gordon and Lucas both say was 
sold them Stover the stock the bank, and, while this 
denied Stover, the support Gordon and The 
cash payment Gordon was check made payable the bank, and 
not Stover; both notes were made the bank, and not Stover; 
the Echols stock, transferred Gordon and Lucas, was never 
Stover’s name, but was transferred from Echols directly them. 
The bank, having furnished the money pay for the stock, became 
least the equitable owner thereof, and, through its cashier, at- 
tempted make sale same Gordon and Lucas taking their 
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notes for the purchase price violation law. Section art. 12, 
Const. 1874; Bank Commerce Goolsby, 129 Ark. 416, 196 
803; Bank Dermott Measel, 172 Ark. 193, 287 1017; 
Bank Manila Wallace, 177 Ark. 190, (2d) 937. 

Nor think there has been ratification the sale. The 
stock was never actually delivered, but was issued and retained 
the bank. meetings stockholders were attended them, and 
while dividend was their notes and renewal notes ex- 
ecuted, they did not know dividend had been paid. They repudiated 
the transaction soon they discovered the true situation. 

decline pass upon the liability Stover the Echols 
heirs, the chancery court has not done so. Stover, without 
authority, wrongfully took the money the bank and used 
purchase take outstanding stock, and all those participating 
the fraud, with knowledge thereof, either directly through 
agent, would liable make restitution the bank, and, were 
fact insolvent that time, equity would require them bear the 
burden the statutory liability stockholders. 

The decree will therefore affirmed Gordon and 
but all others will remanded for further proceedings. 


ACTION AGAINST ESTATE DECEASED 
NATIONAL BANK DIRECTOR 


Orth Mehlhouse, United States District Court (Minn) Fed. Rep. 
367 


claim against deceased director national bank based 
section 5239 the Revised Statutes the United States (12 
USCA 93), making every director liable for any damages sus- 
tained national bank reason violation the banking 
laws knowingly permitted, not required presented the 
probate court for allowance sections 8809, 8811, and 8812, 
the General Statutes Minnesota, 1923. Action may main- 
tained such claim federal court without presentation the 
the probate court. 


Equity. Action Fred Orth, receiver the People’s 
First National Bank, corporation, Olivia, Renville County, Minn., 
against John Mehlhouse and others. motion determine question 


similar decisions see Banking Law Journal Digest (Third 
Edition) 903. 
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raised answer Lilah Sausele, administratrix the estate 
Sausele. Decision accordance with opinion. 

This cause was heard upon the motion the plaintiff and Lilah 
Sausele, administratrix the estate Sausele, determine 
the question raised the allegations her answer the effect that 
this suit now barred against her. 

George Barnes, Redwood Falls, Minn., and Putnam Carl- 
son, Blue Earth, Minn., for plaintiff. 

Murray Baker, Bird Island, Minn., for defendant Lilah 
Sausele. 


SANBORN, J.—The defendants, together with Sausele, 
the administratrix whose estate made party this action, had 
been directors the bank for which the plaintiff receiver. The 
amended bill complaint asks that the defendants account for the 
money lost through their alleged negligent and unlawful acts while 
directors the bank; that the liabilities the defendants between 
themselves segregated and determined; and that the plaintiff have 
judgment against each them for the amount damages determined 
the accounting, and for such other different relief may 
just and proper. Counsel for the plaintiff and for the administratrix 
the estate Sausele have moved the court determine the 
question whether, under the pleadings and certain facts which 
are the action can maintained against the administratrix. 

the time his death, October 28, 1925. The administratrix was ap- 
pointed the probate court Renville county December 1925. 
The estate has not yet been fully administered that court. 
December 1925, the probate court entered order limiting the time 
for file claims six months from that date, and the 
same time order was entered limiting the time close the 
administration the estate one year and six months from December 
1925. The bank its doors January 1927, the plaintiff 
receiver was thereafter appointed, and this action was brought more 
than eighteen months after December 1925. 

the claim against Sausele, which forms the basis this 
action, was one which, under the state law, was required pre- 
sented the probate court for allowance, barred. Sections 8809, 
8811, 8812, General Statutes Minnesota 1923; Clark Gates, 
Minn. 381, 941; Moore Boeck, 166 Minn. 200, 207 
326; Hunt Burns, Minn. 172, 1110; State rel. 
Scherber Probate Court, 145 Minn. 344, 177 354, 
242; Ebert Whitney, 170 Minn. 102, 212 29, 711. 
Nor action maintained federa! court upon it. Security 
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Trust Co. Black River National Bank, 187 211, Ct. 52, 
Ed. 147. See, also, Bauserman Blunt, 147 647, 652, 
Ct. 466, Ed. 316; Leffingwell Warren, Black. (67 
S.) 599, Ed. 261. courts exercising jurisdiction 
over executors and administrators the estates decedents within 
state are administering the laws the same and are bound the 
same rules which govern the local tribunals. Security Trust Co. 
Black River National Bank, 187 211, 227, 228, Ct. 52, 
Ed. 147. 

The plaintiff contends that the claim against Sausele one which 
arises tort and therefore not provable claim. has been held 
that such claims arise out the breach implied obligation 
the directors bank faithfully, and lawfully perform 
their duties, that they survive against the representatives, and heirs 
deceased directors. Boyd Schneider (C. A.) 223, 
229; Bates Dresser (D. C.) 229 772, 798; Benton Deininger 
(D. C.) (2d) 659, 661; Stephens Overstolz (C. C.) 
465; Allen Luke (C. C.) 141 694, 697. See, also, Cockrill 
Cooper (C. A.) Cooper Hill (C. A.) 582; 
Rankin Cooper (C. C.) 149 1010. 

Section 5239, Revised Statutes the United States, USCA 
93, making every director liable for any damage sustained na- 
tional bank reason violation the banking laws knowingly 
committed permitted, remedial and not penal. Stephens Over- 
stolz, supra. 

speaking this section, Judge Thayer, the case Cockrill 
Cooper, supra, said (86 page 12): ‘‘The concluding paragraph 
section 5239, which declares, effect, that the directors 
national bank shall personally liable for damages resulting from 
violations the national bank act, provided they participate therein 
assent thereto, nothing more than recognition liability 
which the directors such institutions would incur common law 
the absence the statute. The directors bank other 
are, and always were, personally liable common law 
for unauthorized acts, well for failure exercise proper care 
and diligence the discharge the duties their office, when such 
acts misfeasance nonfeasance are productive damage the 
would therefore appear that the cases herein cited 
which refer the liability directors under the statute would 
applicable those arising under the obligation imposed the com- 
mon law. 

There have been cases which the courts have refused apply 
state statute limitations suits this character. Welles 
Graves (C. C.) 459, Judge Shires held that state statute 
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limitations did not apply such action, although was brought 
law. Rankin Cooper, supra, where the suit was equity, 
Judge Finkelnburg refused apply state statute limitations, 
because peculiar circumstances. 

Cooper Hill, supra, the Court Appeals this 
circuit did apply the state statute limitations action equity, 
saying, however (94 ‘‘Ordinarily laches runs pari passu with 
the statute limitations. the latter has barred the analogous 
action law, laches has stayed the corresponding suit equity. 
But unusual conditions extraordinary circumstances make 
inequitable allow the prosecution suit after briefer, 
forbid its maintenance after longer, period than that fixed the 
statute, the chancellor will not bound the statute, but will deter- 
mine the extraordinary case accordance with the equities which 

Section 8812, General Statutes Minnesota 1923, provides: All 
against the estate decedent, arising upon contract, 
whether due, not due, contingent, must presented the court 
for allowance, within the time fixed the order, forever barred: 
Provided, that contingent claims arising contract, which not 
become absolute and capable liquidation before final settlement, need 
not presented allowed.’’ 

have been unable find that the Supreme Court Minnesota 
has ever held that claim against deceased director corporation 
based upon his neglect duty officer one which must 
presented the probate court. St. Croix Boom Corp. Brown, 
Minn. 281, 197, was apparently assumed that such 
claim must filed. 

The claim against Sausele was not contingent claim arising 
contract which had not become absolute and capable liquidation 
before final settlement his estate. obvious that his liability 
became absolute and capable liquidation prior the expiration 
the time for filing claims his estate. Everything had then happened 
which conditioned his liability and the amount damages chargeable 
him, that this claim did not fall within the proviso section 
8812. While one sense the cause action here arises out 
implied contract, another sense arises from alleged wrongful acts, 
misconduct, and breaches trust. The common law and the statute 
provide remedy, but not impose penalty, and the remedy may 
enforced equity. Cockrill Cooper, supra. would therefore 
seem that the claim not one arising exclusively upon contract, even 
though the claim sufficiently contractual nature that 
survives the decease director. 

Martin’s Estate, Minn. 420, 423, 1065, 1066, 
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Judge Mitchell held that the liability the estate deceased stock- 
holder for corporate debts, under the state Constitution, was not 
claim which could presented the probate court for allowance. 
Speaking the claim, said: ‘‘The probate court has neither the 
power nor the machinery which determine either the existence 
amount such liability, enforce it. cannot bring 
other stockholders other creditors the corporation parties, 
adjust their respective rights. The presentation such claim 
that court would useless and idle ceremony.’’ also said: 
conclusion, therefore, that while this claim is, one sense, 
one ‘arising upon contract,’ wit, the contract implied the con- 
stitution, is, virtue the inherent limitation the Probate 
Code itself, impliedly excluded from those which presented 
for allowance the probate court.’’ 

The difficulty which probate court would have liquidating 
and allowing such claim this well illustrated this state- 
ment from the opinion Cockrill Cooper, supra (86 page 15): 
investigation into the merits this charge will necessarily in- 
volve inquiry into the financial. condition the bank 
each said and this court held Hayden Thompson, 
inquiry which peculiarly appropriate court chancery, since 
account any considerable length intricacy cannot stated 
before jury with that degree fairness and accuracy which 
necessary, desirable, judicial proceeding. are led 
the conclusion, therefore, that the legal remedy for the grievances 
alleged the bill neither practical and efficient, nor conducive 
the speedy and correct administration justice, the remedy 
obtainable equity. the latter forum will possible 
single proceeding, and with much less labor and expense, measure 
the responsibility each director for the losses which the bank may 
have sustained consequence the alleged negligent and unauthor- 
ized acts the directors, and the same time adjust all rights 
and equities the directors, between themselves, and between 
them and the receiver, with reasonable accuracy, and with close 
approximation exact justice. this character such 
result cannot obtained law. this branch 
the case, proper add that for obvious reasons courts equity 
are best adapted adjust controversies such usually arise between 
receivers insolvent corporations and the directors and managers 
such The remedial processes court chancery are 
special utility such since usually found necessary, 
the course such proceedings, unravel many irregular and intricate 
transactions, the end that the responsibility for losses which have 
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been sustained through the fraudulent acts directors 
other managing officers may located where right belongs. 
court law there always greater probability that the guilty 
will detection, that the innocent will made suffer for 
the wrongful acts others. For this reason seems evident that 
receivers and assignees insolvent corporations will embarrassed 
and delayed the discharge their duties, that the creditors 
such concerns will many sustain loss, and that equal and exact 
justice will not always done, the right such officers invoke 
the remedial powers court chancery aid the administra- 
tion the trusts that have been committed their charge denied. 
The public interest therefore seems demand that the right such 
officers sue the forum equity should neither viewed with 
disfavor, nor denied slight technical 

possible that Martin’s Estate, supra, may dis- 
tinguished from the case bar, upon the theory that, while stock- 
holders other the corporation there involved were 
necessary parties, the other directors this case are not necessary 
their liability being joint and several. 

While cannot, perhaps, said with certainty that the claim 
against Sausele, which constitutes the basis this suit against 
his administratrix, not one provable the probate court, almost 
the exact language used Judge Mitchell can appropriately em- 
ployed here. While this claim is, one sense, one ‘‘arising upon con- 
wit, the contract implied common law and the federal 
statute above referred to, is, virtue the inherent limitation 
the Probate Code itself, impliedly excluded from those which can 
presented for allowance the probate court. 

conclusion therefore that the plaintiff may maintain his 
action against the administratrix. 


BANK STOCKHOLDER LIABLE FOR 
ASSESSMENT 


Carolina Bank Trust Company, Supreme Court North 
Carolina, 150 Rep. 118 


stockholder who gave his note for the purchase price the 
stock bank became unable pay the note and therefore 
requested the cashier the bank sell the stock and apply the 


similar decisions see Banking Law Journal Digest (Third 
Edition) 
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proceeds the payment the note. The cashier was unable 
sell the stock. Thereafter dividends declared were applied pay- 
ments the stockholder’s note. The bank subsequently became 
insolvent and the time the insolvency the stock still stood 
the stockholder’s name. was held that was liable for the 


amount assessment based the stockholder’s statutory 
liability. 


Proceeding the Corporation Commission North Carolina for 
the liquidation the Carolina Bank Trust Company. assess- 
ment was made upon John McLean stockholder the bank, 
and dividends due him depositor were applied such assessment, 
and filed petition for the recovery such dividends and for other 
relief. From judgment denying the prayers his petition, peti- 
tioner appeals. Affirmed. 

This proceeding for the liquidation the Carolina Bank 
Trust Company, insolvent banking corporation organized under 
the laws this state. The proceeding was begun the Corporation 
Commission North Carolina, under the provisions chapter 113, 
Public Laws North Carolina 1927, Code 1927, 
assessment was made said Corporation Commission, authorized 
subsection section said statute, upon the stockholders 
said insolvent corporation, reason their statutory liability. 
vol. 219(a). 

The petitioner, John McLean, alleges that the assessment made 
against him stockholder said corporation void, for that 
was not stockholder the date the insolvency said corporation. 
alleges that had sold, requested the cashier said corpora- 
tion sell for him, the five shares stock said corporation, which 
had purchased 1917, prior said date, and that therefore 
not liable assessment stockholder. 

The said petitioner alleges further that, shall found 
the court that was stockholder said corporation, the date 
its insolvency, said assessment void, him, for that subsec- 
tion section chapter 113, Public Laws North Carolina 
1927, was enacted subsequent the purchase him shares 
stock said corporation, and that subsection section under 
which the assessment was made against him, not applicable him 
stockholder said insolvent corporation. alleges that 
valid assessment can made against him only under the statute 
force the date which purchased stock said corporation. 

The said petitioner, upon these allegations, prays that the assess- 
ment made the Corporation Commission against him stock- 
holder this proceeding, declared null and void, and that 
relieved said assessment. 
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The said petitioner alleges further that, the date the in- 
said corporation, was one its depositors, having his 
eredit its books amounts subject his check; that the liquidating 
agent said corporation, appointed the Corporation Commission, 
provided statute, has refused pay him the dividends ap- 
portioned from the assets his hands upon the amounts due him 
depositor, but has applied said dividends payments the assess- 
ment made against him stockholder. alleges that said liquidat- 
ing agent without authority apply the said dividends pay- 
ments said assessment, and that said dividends are due and pay- 
able him, depositor and creditor said insolvent corporation. 

The said petitioner, upon these allegations, prays that 
declared the owner and entitled said dividends, and that said 
liquidating agent ordered and directed pay the same him. 

The material allegations the petition, chiefly law, are denied 
the answer the liquidating agent. prays that the assessment 
made the Corporation Commission against the petitioner, 
stockholder the insolvent corporation, declared valid, and that 
the application the dividends apportioned the petitioner 
depositor said corporation made him approved. 

Upon the facts found the court, accordance with the agree- 
ment the petitioner and the respondent, was ordered and ad- 
judged that the prayers the petitioner and the same were denied. 
From said judgment, the petitioner appealed the Supreme Court. 

Fuller, Lumberton, for petitioner. 

Bailey, Raleigh, and McLean Stacy, Lumberton, for 
respondent. 


CONNOR, 1917, the petitioner, John McLean, purchased 
five shares the capital stock the Carolina Bank Trust Company, 
corporation organized and engaged the banking business, Red 
Springs, C., under the laws this state. The certificate issued 
the petitioner for these shares stock was indorsed him and 
assigned said company collateral security for his note given for 
the purchase price said shares stock. This note was indorsed 

Annual dividends declared said company said shares stock 
were paid from time time the petitioner, until 1921. During 
that year, the petitioner notified the cashier said company that 
was insolvent and unable pay his note, then held said company; 
requested the said cashier sell the said shares stock, and 
apply the proceeds said sale the payment said note. The said 
attempted sell the shares stock but was unable so. 
Dividends declared the stock which stood the name the peti- 
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tioner the books the corporation were paid him, after 
1921, but were applied payments note. the date the 
insolvency the corporation, when the Corporation Commission 
North Carolina took possession its assets, under the provisions 
chapter 113, Public Laws North Carolina 1927, five shares its 
capital stock stood its books the name the petitioner. The 
said shares stock had not been sold the petitioner the 
cashier the corporation, his request. 

Upon the foregoing facts, there was error the finding 
the court that the petitioner, John McLean, was stockholder 
the Carolina Bank Trust Company the date its 
and that such was liable assessment for amount equal 
the par value said shares stock. American Trust Co. Jen- 
kins, 193 761, 139. The facts this case are easily 
distinguishable from the facts Darden Coward, 197 35, 
147 671. that case, the plaintiff, whose name appeared 
the books the insolvent bank the owner ten shares its 
capital stock, had sold said shares stock the cashier the bank 
prior its insolvency, and the date such sale had transferred 
the certificate for same said cashier, with directions that such 
eashier transfer agent the bank cancel the certificate the name 
the plaintiff, and issue new certificate the purchaser. The 
failure the cashier make such transfer was due his neglect and 
not the fault the plaintiff. the instant case, sale had been 
made; petitioner’s certificate was the possession the bank 
collateral security. The certificate had not been delivered the 
petitioner the cashier the transfer agent the corporation, with 
direction transfer the same The petitioner had 
done nothing divest himself his rights, relieve himself 
his liabilities stockholder the Carolina Bank Trust Company, 
prior its insolvency. 

The statutory liability the petitioner stockholder the 
Carolina Bank Trust Company was not affected the provisions 
chapter 113, Public Laws North Carolina 1927. Such liability 
was not altered its nature enlarged its extent. Only the 
procedure for its was affected subsection 
section said statute. Corporation Commission Murphy, 197 
42, 147 667, held that the statute valid, and that 
its only effect remedy defects which under the procedure formerly 
statutes construed our decisions, had prevented 
effective enforcement the statutory liability stockholders 
banking corporations, organized under the laws this 
tioner’s contention that the statute not applicable him because 
was enacted after purchased his stock, cannot sustained. 
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The statutory liability stockholders banks organized under 
the Iaws this state has been held contractual its nature. For 
893, that the statute enacted 1897, should construed operate 
prospectively only. This principle does not apply subsection 
section 113, Public Laws North Carolina 1927, for the reason 
that this statute does not impose any new liability, enlarge the 
liability theretofore imposed statute. affects only the procedure 
which the liability incurred petitioner when bought his stock 
may determined and the sum for which liable may assessed. 
The identical question here presented was decided Lamar Taylor, 
141 Ga. 227, 1085, contrary the contention the petitioner. 

The liability the petitioner stockholder the Carolina 
Bank Trust Company, reason the statute, was for all ‘‘con- 
tracts, debts and engagements the corporation,’’ the extent 
the par value his stock. was liable equally and ratably with 
the other stockholders. This liability did not arise when the corpora- 
tion became insolvent when its assets were taken over the 
Corporation Commission; nor did arise when the assessment was 
the said commission. arose when the petitioner became 
stockholder the purchase five shares the capital stock 
the corporation 1917. The amount for which was liable was 
determined the assessment. now debtor said amount 
the liquidating agent the insolvent corporation, the representative 
its depositors and other creditors, and its stockholders. When 
his assessment has been collected, its amount will part the gen- 
eral assets the corporation, and will immediately available for 
distribution provided the statute. When the expenses the 
liquidation have been paid, and all the liabilities have 
been discharged, the assets then the hands the liquidating agent, 
any, will distributed, pro rata, the stockholders. Subsection 
13, Pub. Laws 1927. 

Dividends upon the claims petitioner depositor the in- 
solvent banking corporation, the hands the liquidating agent, 
are due such agent and are payable him the petitioner. The 
petitioner the liquidating agent the extent the 
dividends apportioned him out the general assets the corpora- 
tion. These dividends were properly applied the liquidating agent 
payments the amount due him the petitioner, account 
the assessment. Equity and justice require that the liquidating agent, 
when comes settle with the petitioner, shall deduct the amounts 
dividends due him depositor, from the amount due him 
the liquidating agent account his assessment reason his 
statutory liability. Davis Mfg. Co., 114 321, 
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322. does not follow that depositor who also 
stockholder insolvent banking corporation entitled have 
the total amount his deposit applied payment his assess- 
ment. Only the dividends apportioned him depositor may 
applied. hold otherwise would unjust and inequitable 
both and other stockholders. 

find error the judgment. affirmed. 


DEPOSIT PAYABLE “TO EITHER 
SURVIVOR” 


Schultz Dry Dock Savings Institute, City Court New York, 238 
Supp. 149 


Under section 249, subdivision the New York Banking Law, 
case where deposit made the name the depositor and 
another person and form paid either the survivor 
them, upon the death the depositor irrebuttable presumption 
arises that was his intention create joint tenancy between 
himself and the other party whose name the deposit was made. 
Where both parties the account are living, however, may 
show that had contrary intention when the deposit was made. 


Action Joseph Schultz against the Dry Dock Savings Institu- 
tion and another. Judgment for plaintiff. 

Solomon Bauch, New York City (David Cohn, New 
York City, counsel), for plaintiff. 

Philip Cooper, New York City, for defendant Schultz. 

Frank Tichenor, New York City, for defendant Savings In- 
stitution. 


DONNELLY, J.—Husband and wife seek adjudication the 


ownership certain funds deposited Dry Dock Savings Institu- 
tion. The first deposit was made May 17, 1918; the last, July 19, 
1919. Since the opening the account, the passbook has remained 
the husband’s possession. Some time after the latter date, the hus- 
band and wife separated and have been living apart ever since. The 
thus opened, reads: ‘‘Joseph Schultz Annie Schultz, pay- 
able either the The husband claims the moneys 
deposited belong him. testified they are what was able 


similar decisions see Banking Law Journal Digest (Third 
Edition) 354. 
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save out his earnings after defraying the household and his per- 
sonal expenses. The wife declares the moneys are her individual 
property. She testified they came partly from her savings out the 
allowance given her her husband run the household, partly 
from her earnings dressmaker, and part various sums given 
her from time time her brother-in-law payment debt. 
find that the moneys deposited were the husband’s, and that, when 
opened the account, did so, then and there expressly stated 
his wife, for the sake convenience merely, and not with the inten- 
tion creating joint ownership the funds himself 
wife; his declaration being that his hours labor would not permit 
him make the deposits person. 

The contention counsel for Mrs. Schultz that, under section 
249, subd. the Banking Law (Laws 1914, 369), when 
opened savings bank the form and the manner 
which was here, conclusive presumption arises the intention 
the one who opened the account create joint ownership the 
funds, upheld. The statute reads: 


deposit shall made any person the names such 
depositor and another person and form paid either the 
survivor them, such deposit and any additions thereto made 
either such persons after the making thereof, shall become the 
property such persons joint tenants, and the same together with 
all dividends thereon shall held for the exclusive use such per- 
sons and may paid either during the lifetime both the 
survivor after the death one them, and such payment and the 
receipt acquittance the one whom such payment made shall 
valid and sufficient release and discharge such savings bank for 
all payments made account such deposit prior the receipt 
such savings bank notice writing not pay such deposit ac- 
cordance with the terms thereof. The making the deposit such 
form shall, the absence fraud undue influence, conclusive 
evidence, any action proceeding which either such savings 
bank the surviving depositor party the intention both de- 
positors vest title such deposit and the additions thereto such 


difficult understand why provision should have been made 
the statute for the release and discharge the savings bank that 
makes payment account such deposit prior its receipt writ- 
ten notice not pay, unless opportunity the depositor who opened 
the show that did not intend irrevocable joint ten- 
taken the plain implication, even though the written no- 
tice itself may not constitute revocation. This part the statute 
was not enacted for the exclusive purpose protecting the bank with 
which the deposit was made, making payments the depositors 
from the fund. was also intended for the purpose determining 


the property rights and relations the depositors the fund de- 
posited. This part the statute mere surplusage, the pur- 
and under what conditions the bank might safely pay such de- 
posits. Clary Fitzgerald, 155 App. Div. 659, 663, 664, 140 
536, affirmed 213 696, 107 1075. The last sentence 
the statute provides, that any action proceeding which the 
savings bank the surviving depositor party, the making the 
deposit such form shall, the absence fraud undue influence, 
conclusive evidence the intention both depositors vest title 
such deposit and the additions thereto such survivor. This lan- 
living depositor the chance prove his real purpose making de- 
posit such form. Reading the statute whole, and giving effect 
every part it, seems that the results which flow from 
are that, where the depositor dies leaving the account the form 
which the was opened here, irrebuttable presumption arises 
that was his intention joint tenancy between himself and 
the other party the funds deposited. But, where both parties 
the account are living, the presumption may yield proof con- 
trary intention. These views are sustained the very recent decision 
Moskowitz al. Marrow, 251 380, 167 506. Two 


opinions were written, one Kellogg, J., the other, Cardozo, 
All the other judges both opinions. 

Judgment for plaintiff. Submit findings and decree with two 
days’ notice settlement. 


BOOK REVIEWS 


The Bank and Its Directors. Craig Hazelwood. New York: 
Ronald Press Company, 1929. pp. 251. $3.50. 


Many books have been written for the purpose informing 
tors what they must not do, they would keep clear penalties 
imposed the law, and explaining what those penalties are. 
fact every book the subject the law banking devotes generous 
space this subject, setting forth the statutes which prescribe the 
duties bank directors, the penalties for violation and the decisions 
the courts which these statutes have been construed. 

Mr. Hazelwood, his book, presents different phase the 
relation between bank and its directors. outlines the many ways 
which director may, instead being mere figurehead rubber 
stamp, real help his bank. urges greater interest the 
part bank directors the institutions which they represent, not 
much because penalties may possibly imposed for lack such 
interest, but because bank director can, giving proper attention 
the affairs his bank, contribute largely its and financial 
soundness. 

The subject legal liability, however, not entirely neglected. 
One the chapters (Chapter IV) takes the legal responsibility 
This chapter significantly entitled, ‘‘Why Banks Fail.’’ 
this chapter pointed out that there were 4,500 bank failures 
the United States during the ten years following the War and 
that per cent. these failures some form bad management 
was discovered. Bad management, may mentioned, usually 
the basis charge individual liability the part the directors 
defunct banking institution. Further attention this phase 
the subject given discussion ‘‘The Duties and Responsi- 
bilities Bank Thomas Paton, General Counsel 
the American Bankers Association. Mr. Paton, widely 
known authority banking law, sets forth what the law 
requires bank directors and what the directors may expect when 
they fail observe these requirements. 

Mr. Hazelwood, virtue his wide experience banking, 
eminently qualified write book this kind. vice-president 
and director the First National Bank Chicago and the First 
Union Trust and Savings Bank; also chairman the board 
the Lake Shore Trust and Savings Bank Chicago. During the 
year just past held the high position president the American 
Bankers Association. Mr. Hazelwood’s book one which any bank 
director may read with profit himself and his bank well; 
and what hardly less important, book which the director 
will find extremely interesting. 

The book divided into the following thirteen chapters: Re- 
sponsibilities, Duties, and Powers; II, The Director’s Opportunity 
Upbuilding the Bank; III, Strength and Profit Bank- 
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ing; IV, Why Banks Fail; Capital Structure—Dividend Policies— 
Statement Condition; VI, Managing the Bank’s Funds; VII, 
Sound Loan Policy; VIII, Building the Bank’s Profits; The 
Investment Department; the Trust Department; XI, Savings and 
Miscellaneous Departments; XII, Organization and Management 
Policies; XIII, How the Bank Director Works. 


Annotated Real Estate Forms. Saul Gordon. New York: Stand- 
ard Law Book Company, 1929. pp. xxxvii, 1104. $10.00. 

Legal forms are numerous and diversified that hardly 
possible for any one book present complete collection. order 
achieve anything the way completeness the matter pub- 
what Mr. Gordon has done this recently published book. con- 
tains real estate forms exclusively and since contains many 
more pages than most form books which take everything from 
acknowledgments wills, venture say that Mr. Gordon’s 
book the most complete real estate forms that has 
been published. least the most complete that has come 
our attention. 

noteworthy thing about this collection forms that most 
them have been actually tested litigation and have withstood 
judicial and attacks from opposing counsel. The remaining 
forms, stated the preface, ‘‘have likewise been effectively 
tested the rigorous school practical experience: not only were 
they prepared for actual use, but they have, actually and satisfactorily, 
been used practice.’’ 

each instance where form has been taken from some decided 
case reference that case made. References other decisions 
bearing the various forms are also given. all the book presents 
438 separate and complete real estate forms. The book divided 
into the following chapters: Adjoining Landowners’ Agreements; 
II, Advertising Use Agreements; III, Agency Agreements and Powers 
Attorney; IV, Ante-Nuptial and Post-Nuptial Agreements; As- 
signments; VI, Bonds; VII, Building and Construction Agreements; 
VIII, Chattel Mortgages and Conditional Bills Sale; IX, Crop 
Agreements; Deeds; XI, Escrow Agreements; XII, Estoppel 
Certificates; XIII, Guaranties and Indemnities; XIV, Joint Adven- 
tures; XV, Leases; XVI, Licenses and Easements; XVII, Mining, 
Oil and Gas Leases; XVIII, Mortgages; XIX, Options; XX, Partner- 
ship Agreements; XXI, Releases and Satisfactions; XXII, Sale 
Land; XXIII, Timber Agreements; XXIV, Trusts; XXV, Certificates 
Acknowledgment and Proof. 


Federal Income Taxation, 1930 Supplement. Joseph Klein. 

New York: John Wiley Sons, 1930. pp. xi, 311. $3.00. 

The income tax law develops rapidly from year year that 
book this subject can long remain date. the 
necessity for 1930 Supplement Klein’s ‘‘Federal Income, Taxa- 
although this book was published recently 1929. 
stated Mr. Klein his preface the Supplement: ‘‘When ‘Fed- 
eral Income Taxation’ was published year ago, heaved sigh 
relief the completion the task; and rejoiced the thought that 
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for many years come, should have surcease from similar labors. 
But tax tribunals grind inexorably; each day witnesses the new 
grist their activities; literally hundreds new decisions and 
rulings have been promulgated since the publication the text. 
While true that many these 1929 promulgations deal merely 
with factual situations, and neither modify old principles nor establish 
new ones, nevertheless true that there ample warrant and 
real need for this 1930 

Mr. Klein member the firm Klein, Hinds Finke, 
fied public accountants. member the New York Bar and 
former president the New York Society Certified Public 
Accountants; also Associate Professor Taxation the College 
the City New York. 

The Supplement presents the decisions the courts and the 
United States Board Tax Appeals and the departmental rulings 
which have been rendered since the publication the 1929 edition 
his work and most necessary adjunct it. The Supplement con- 
tains table statutory references and tables all decisions and 
rulings cited. 


New York Law Real Estate Brokerage. Alexander Pfeiffer. 
New York: Ronald Press Company, 1929. pp. xii, 140. $4.00. 
The author this book member the New York Bar. 

During the years, which has been actively engaged the 
practice law New York, principally connection with the trial 
actions involving real estate and brokerage commission law, 
has had frequent realize the need textbook, concerning 
itself exclusively with the real estate law New York and setting 
forth that law length. Mr. Pfeiffer’s book complete answer 
that need. sets forth the controlling principles this branch 
the law they are applied the state New York and supple- 
ments these principles with the citation appropriate authorities. 

foreword Maurice Wormser, Editor the New York 
Law Journal, stated: ‘‘The subject treated this book the law 
real estate brokerage New York. There has been vast amount 
litigation this subject, and the book serves useful purpose 
that states the local rules this special branch the law 
tersely yet accurately. The lawyer who engaged the trial 
actions this type will find all the important authorities 
cited. Some the cases the subject, like the famous decision 
Sibbald Bethlehem Iron Co., are well known that they bring 
fond tears recollection. The author has done his part conscienti- 
ously, and has carefully exercised sound faculty for generalization. 
the legal profession and real estate men, and more particularly 
those who are concerned with the many problems brokerage, 
this book may safely commended helpful guide.’’ 

The book divided into the following eight chapters: Character 
the Business and the Regulation its Conduct; II, Nature, Crea- 
tion and Duration the Employment; III, The Nature and Extent 
the Broker’s Authority; IV, The Duties and Obligations the 
Broker His Principal; The Right the Broker Compensa- 
tion; VI, The Obligation Pay Commission the Broker; VII, 
Agreements Divide Commissions; VIII, Pleading, Practice and 
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Evidence Brokerage and table cases are 
included. 


The Best Financial Advertisements the Year. Richard Dur- 
ham. New York: Bankers’ Publishing Co. $10.00. 

compilation the 100 best bank and financial advertisements 
1929 has just been published book form the Bankers Pub- 
lishing Company, Murray Street, New York. edited 
Richard Durham, managing editor THE BANKERS MAGA- 
ZINE, and contains introduction Fred Ellsworth, vice- 
president, Hibernia Bank Trust Company, New Orleans. 

This book contains reproductions 100 advertisements 
page size, arranged under the following classifications: Institu- 
tional Bank Advertising; Commercial Bank Advertising; Trust Ad- 
Investment Advertising; Savings Advertising; Safe Deposit 
Advertising; Mergers; New Buildings; Anniversaries; Bank- 
ing; Bank Holding Corporation; Opening Announcements. 

With each advertisement descriptive material telling what the 
advertiser sought accomplish this particular and also the 
name the individual within the bank responsible for the advertising. 
Where agency handled the advertising the name the agency 
given and also the account executive some 

beautifully printed, attractively bound and sells for $10. 


